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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Rever sed and 

cause r emanded t o t he c i r cui t  cour t .    

 

¶1 PATI ENCE DRAKE ROGGENSACK,  J.    We ar e asked t o r evi ew 

a deci s i on of  t he cour t  of  appeal s1 t hat  af f i r med t he ci r cui t  

cour t ' s2 or der  denyi ng Dougl as Pl ude' s mot i on f or  post convi ct i on 

r el i ef  f r om hi s convi ct i on of  f i r st - degr ee homi c i de,  cont r ar y t o 

Wi s.  St at .  § 940. 01 ( 2005- 06) .   Pl ude' s convi ct i on was based on 

t he deat h of  hi s wi f e,  Genel l  Pl ude.   He sought  t o have t he 

                                                 
1 St at e v.  Pl ude,  No.  2005AP2311- CR,  unpubl i shed sl i p op.  

( Wi s.  Ct .  App.  Mar .  6,  2007) .  

2 The Honor abl e James B.  Mohr  of  Vi l as Count y pr esi ded.  
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j ur y ' s ver di ct  set  asi de and t o have t he char ges di smi ssed or  t o 

have a new t r i al  based on t wo al l egat i ons of  er r or .   

¶2 Fi r st ,  Pl ude di scover ed af t er  t he compl et i on of  hi s 

t r i al  t hat  one of  t he St at e' s exper t  wi t nesses,  Dr .  Saami  

Shai bani ,  who t est i f i ed t hat  t he posi t i ons i n whi ch Pl ude sai d 

he f ound hi s wi f e' s body wer e physi cal l y i mpossi bl e3 f or  an 

unconsci ous per son t o mai nt ai n,  l i ed under  oat h about  hi s 

cr edent i al s.   Pl ude cl ai ms t hi s i s newl y- di scover ed evi dence 

t hat  r equi r es a new t r i al .   Second,  he cont ends t hat  t he St at e' s  

f ai l ur e t o t i mel y pr ovi de pot ent i al l y  excul pat or y evi dence,  i n 

t he f or m of  t he cont ent  of  comput er  har d dr i ves and a copy of  

hi s wi f e' s deat h cer t i f i cat e,  depr i ved hi m of  hi s const i t ut i onal  

r i ght  t o pr esent  a def ense.    

¶3 We concl ude t hat  t he di scover y t hat  Shai bani  t est i f i ed 

f al sel y about  hi s cr edent i al s i s newl y- di scover ed evi dence t hat  

gi ves r i se t o a r easonabl e pr obabi l i t y  t hat ,  had t he j ur y hear d 

Shai bani ' s mi sr epr esent at i on about  hi s cr edent i al s,  i t  woul d 

have had a r easonabl e doubt  as t o Pl ude' s gui l t .   Accor di ngl y,  

we vacat e Pl ude' s convi ct i on and r emand t o t he c i r cui t  cour t  f or  

a new t r i al . 4 

                                                 
3 Pl ude' s account s of  Genel l ' s  posi t i on when he f ound her  

var i ed.   

4 Because we gr ant  a new t r i al ,  we do not  consi der  Pl ude' s 
ar gument s wi t h r espect  t o t he comput er  har d dr i ves and t he deat h 
cer t i f i cat e.  
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I .   BACKGROUND 

¶4 The St at e' s t heor y i s t hat  Pl ude mur der ed Genel l  by 

poi soni ng her  wi t h Fi or i cet - codei ne and t hen dr owni ng her  i n 

t oi l et  bowl  wat er  i n t hei r  home.   Pl ude cont ends t hat  Genel l  

commi t t ed sui c i de by t aki ng an over dose of  dr ugs,  whi ch ser ved 

as a cat al yst  f or  a f at al  occur r ence of  pul monar y edema. 5  I n 

ot her  wor ds,  Pl ude t heor i zes t hat  Genel l  dr owned i n f l ui ds 

cr eat ed by her  own body.  

¶5 I n Febr uar y,  1999,  ei ght  mont hs bef or e Genel l ' s  deat h,  

Genel l  and Pl ude began exper i enci ng mar i t al  pr obl ems.   The 

coupl e separ at ed f or  a shor t  t i me t hat  spr i ng,  and Genel l  went  

t o l i ve wi t h her  par ent s i n Mi nneapol i s.   The coupl e soon 

r econci l ed,  however ,  and Genel l  agai n r esi ded wi t h Pl ude and hi s 

mot her  i n t hei r  shar ed home i n Land O'  Lakes,  Wi sconsi n.  

¶6 Mar i t al  st r ai n cont i nued.   On t he day bef or e her  

deat h,  Genel l  t ol d her  mot her  t hat  she had qui t  her  j ob and t hat  

she want ed t o l eave Pl ude.   Genel l  ar r anged f or  her  par ent s t o 

pi ck her  up f r om her  home ear l y t he next  mor ni ng so t hat  she 

coul d r et ur n t o Mi nneapol i s t o l i ve wi t h t hem.  

¶7 On t he eveni ng bef or e her  deat h,  accor di ng t o Pl ude,  

he and Genel l  went  t o bed t oget her .   A shor t  t i me l at er ,  Genel l  

got  up t o get  medi cat i on f or  a headache.   Pl ude went  t o s l eep 

and i n t he hour  bet ween 5- 6 a. m. ,  Pl ude not i ced t hat  Genel l  was 

not  i n bed.   He t est i f i ed at  t he medi cal  i nquest  t hat  af t er  

                                                 
5 Pul monar y edema i s t he f i l l i ng of  t he l ungs wi t h f l ui d 

cr eat ed by one' s own body.    
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cal l i ng f or  Genel l  he f ound her  i n t he bat hr oom sl umped over  t he 

t oi l et .   He not i ced t hat  her  hands wer e bl ue and her  f ace was i n 

t he t oi l et  bowl ,  whi ch cont ai ned vomi t .  

¶8 The posi t i ons i n whi ch Pl ude cl ai med he f ound Genel l  

wer e t he subj ect  of  much t est i mony at  t r i al .   He t ol d Of f i cer  

Jenni f er  Kr oschel l  t he mor ni ng of  Genel l ' s  deat h t hat  he f ound 

Genel l  cr ouched on her  knees f aci ng t he t oi l et ,  wi t h her  head 

pi t ched f or war d so t hat  her  f ace was i n t he t oi l et  bowl ,  and 

wi t h her  ar ms dr aped l oosel y at  ei t her  s i de.   Of f i cer  Kr oschel l  

t est i f i ed t hat  Pl ude was " hyst er i cal "  when of f er i ng hi s account .   

Pl ude descr i bed a somewhat  di f f er ent  posi t i on of  Genel l ' s  body 

at  t he medi cal  i nquest .   Ther e,  Pl ude descr i bed Genel l  as 

s l umped over  t he bowl ,  her  head cocked t o t he l ef t ,  wi t h her  

f ace and hai r  i n t he wat er .   Her  l ef t  ar m was dr aped ar ound t he 

bowl ,  wi t h her  r i ght  ar m hangi ng l oosel y at  her  f oot .   She was 

si t uat ed on her  knees.    

¶9 Accor di ng t o Pl ude,  he not i ced vomi t  i n t he t oi l et ;  

pul l ed Genel l  away f r om t he t oi l et ;  scr eamed f or  hi s mot her ;  and 

per f or med CPR on Genel l .   I n hi s pani c at  her  condi t i on,  he 

cr acked her  st er num whi l e per f or mi ng CPR.   Pl ude' s mot her  awoke 

and became pani cked upon obser vi ng t he scene.   Her  pani c 

pr ecl uded her  f r om cal l i ng 911,  so Pl ude st opped per f or mi ng CPR 

t o do so.  

¶10 Par amedi cs ar r i ved,  and Pl ude assi st ed t hem i n 

at t endi ng t o Genel l . 6  One of  t he par amedi cs,  Si d Baake,  

                                                 
6 At  one poi nt ,  Pl ude had been empl oyed as a par amedi c.  
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t est i f i ed t hat  when he ar r i ved at  t he Pl ude home,  Pl ude was 

st i l l  per f or mi ng CPR on Genel l .   Baake t est i f i ed t hat  Pl ude was 

cr yi ng,  " I  t hi nk t hat  she i s gone.   Hel p me.   Hel p me. "    

¶11 Genel l  was conveyed t o a hospi t al ,  wher e she was 

pr onounced dead.   An at t endi ng nur se i n t he emer gency r oom 

over hear d Pl ude say t o Genel l ' s  cor pse,  " I  t ol d you not  t o l eave 

me. "    

¶12 I nvest i gat i on of  her  deat h uncover ed t hat  Genel l  had 

i ngest ed 40 Fi or i cet  wi t h codei ne capsul es.   Genel l  had obt ai ned 

a pr escr i pt i on f or  t he dr ug some t i me i n 1997.  

¶13 Dr .  Kennet h Sul l i van,  t he emer gency r oom doct or  who 

at t ended t o Genel l ,  t est i f i ed at  t r i al .   He concl uded t hat  

Genel l  dr owned because Genel l  had f l ui d i n her  l ungs.   Al t hough 

t he f l ui d was consi st ent  wi t h pul monar y edema,  he coul d not  

det er mi ne t o a r easonabl e degr ee of  sci ent i f i c  cer t ai nt y whet her  

t he f l ui d came f r om pul monar y edema or  f r om a sour ce out si de her  

body.   Dr .  Sul l i van al so not ed a br ui se on t he si de of  Genel l ' s  

neck.   He t est i f i ed t hat  t he appear ance of  t he br ui se woul d have 

r equi r ed " some f or ce"  beyond j ust  t he wei ght  of  her  head.    

¶14 Beyond t he pr esence of  f l ui d i n her  l ungs,  whi ch may 

have come f r om t he t oi l et  bowl  or  may have come f r om her  own 

bodi l y f unct i on,  t he pr esence of  l et hal l y hi gh l evel s of  dr ugs 

wer e i n Genel l ' s  body when she di ed.   Casey Col l i ns,  a 

t oxi col ogi st  at  t he Wi sconsi n St at e Cr i me Lab,  t est i f i ed t hat  he 

t ook bl ood sampl es,  ur i ne sampl es,  a l i ver  sampl e,  a k i dney 

sampl e,  and a st omach cont ent  sampl e f r om Genel l ' s  body.   He 

al so t ook sampl es of  t he t oi l et  bowl  wat er .   Genel l ' s  body and 
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t he t oi l et  bowl  wat er  showed t he pr esence of  t he same f our  

dr ugs:   Acet ami nophen ( Tyl enol ) ,  codei ne ( an opi at e) ,  but al bi t al  

( a bar bi t ur at e) ,  and caf f ei ne.  

¶15 Col l i ns t est i f i ed t o t he l et hal  l evel s of  each dr ug,  

and t he amount  Genel l  had i n her  body.   Codei ne i s l et hal  at  a 

l evel  of  1. 6 mg/ l i t er ,  and Genel l  had 20 mg/ l i t er  i n her  body.   

But al bi t al  i s  l et hal  at  a r ange of  13- 26 mg/ l i t er ,  and Genel l  

had 18 mg/ l i t er  i n her  body.   Acet ami nophen i s l et hal  at  a l evel  

of  160 mg/ l i t er ,  and Genel l  had 213 mg/ l i t er  i n her  body.   

Mor eover ,  t her e wer e onl y a f ew mi l l i gr ams of  t hese dr ugs l ef t  

i n her  st omach,  i ndi cat i ng t hat  t he dr ugs wer e al most  compl et el y 

absor bed bef or e she vomi t ed.  

¶16 Gi ven t he dr ug doses i n Genel l ' s  body,  Dr .  Mi t r a 

Kal el kar ,  t he Assi st ant  Chi ef  Medi cal  Exami ner  at  t he Cook 

Count y,  I l l i noi s Medi cal  Exami ner ' s Of f i ce,  t est i f i ed t hat  

Genel l  dr owned as a r esul t  of  " combi ned dr ug i nt oxi cat i on"  t hat  

caused pul monar y edema.   Dr .  Kal el kar  t est i f i ed t hat  t he wei ght  

of  Genel l ' s  l ungs was consi st ent  wi t h pul monar y edema.   He 

t est i f i ed t hat  t he Fi or i cet - codei ne i n Genel l ' s  body sl owed her  

hear t  r at e,  whi ch i n t ur n caused her  c i r cul at i on t o s l ow,  whi ch 

i n t ur n caused f l ui d t o accumul at e i n her  l ungs.   Ul t i mat el y,  

Dr .  Kal el kar  concl uded t hat  Genel l  dr owned due t o r educed bl ood 

ci r cul at i on caused by t he pr esence of  dr ugs i n her  body.  

¶17 Dr .  Kal el kar  al so t est i f i ed t o Genel l ' s  condi t i on at  

her  deat h.   He sai d t hat  t her e was no i ndi cat i on t hat  Genel l  

i nhal ed any t oi l et  bowl  wat er .   He sai d t hat  t he br ui se on her  

neck was not  t he r esul t  of  an out si de f or ce pr essi ng her  neck 
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agai nst  t he r i m of  t he t oi l et ;  r at her ,  t he br ui se on her  neck 

r esul t ed s i mpl y f r om her  l y i ng on t he r i m of  t he t oi l et .   I n 

addi t i on,  he st at ed t hat  t her e wer e no i nj ur i es t o her  neck and 

t r achea i n pl aces one woul d expect  t o f i nd t hem i f  her  head had 

been f or ced i nt o t he t oi l et  bowl .    

¶18 Mor eover ,  al t hough Dr .  Kal el kar  concl uded t hat  Genel l  

di ed f r om a dr ug over dose,  he al so opi ned t hat  she di d not  di e 

f r om a f or ced over dose.   He t est i f i ed t hat  t he amount  of  dr ugs 

f ound i n Genel l ' s  body i ndi cat es t hat ,  i f  she di d not  t ake t hem 

vol unt ar i l y ,  t hey woul d have t o have been f or ci bl y admi ni st er ed 

t o her ;  however ,  her  body showed no evi dence t hat  she had 

engaged i n a st r uggl e.   

¶19 Dr .  Kal el kar  pr ovi ded one l ast  i t em of  not e.   Whi l e 

t he nur se i n t he emer gency r oom f ound Pl ude' s st at ement  t hat  " I  

t ol d you not  t o l eave me"  di st ur bi ng,  Dr .  Kal el kar  t est i f i ed 

t hat  such a st at ement  i s not  unusual .   He t est i f i ed t hat  t he 

st at ement  was " a mani f est at i on of  t he anger  whi ch i s .  .  .  par t  

of  t he gr i evi ng pr ocess. "  

¶20 Dr .  Rober t  Hunt i ngt on,  t he pat hol ogi st  who per f or med 

Genel l ' s  aut opsy,  added t o t he cacophony of  di spar at e medi cal  

opi ni ons r egar di ng t he cause of  Genel l ' s  deat h.   For  i nst ance,  

Dr .  Hunt i ngt on t est i f i ed t hat  t he br ui se on Genel l ' s  neck was 

t he r esul t  of  " bl unt  f or ce"  admi ni st er ed whi l e Genel l  was st i l l  

al i ve.   He al so opi ned t hat  t he f l ui d i n Genel l ' s  l ungs was 

i nconsi st ent  wi t h pul monar y edema.   He t est i f i ed t hat  when 

pul monar y edema occur s,  t he l ungs f i l l  wi t h f l ui d i n 

concent r at ed pl aces.   However ,  t he f l ui d i n Genel l ' s  l ungs was 
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spr ead over  a wi de ar ea;  t her ef or e,  i t  was hi s concl usi on t hat  

t he f l ui d l i kel y came f r om a sour ce out si de of  her  body. 7  Dr .  

Hunt i ngt on al so t est i f i ed t hat  Genel l  had enough dr ugs i n her  

bl oodst r eam t o k i l l  her .   Hi s ul t i mat e concl usi on was t hat  

Genel l  " di ed of  dr ug i nt oxi cat i on pr obabl y abet t ed by dr owni ng. "   

He t est i f i ed t hat  Genel l ' s  deat h was ei t her  a sui c i de or  a 

homi ci de,  but  he coul d not  say t o a r easonabl e degr ee of  

sci ent i f i c  cer t ai nt y whi ch had occur r ed.  

¶21 Dr .  Hunt i ngt on t est i f i ed t hat  hi s l ack of  c l ar i t y over  

t he manner  of  Genel l ' s  deat h st emmed f r om cer t ai n f act s t hat  he 

coul d not  expl ai n.   For  exampl e,  he sai d t hat  he woul d want  t he 

neck br ui se expl ai ned;  he woul d want  t o know why her  l i mp body 

st ayed upr i ght  ar ound t he r i m of  t he t oi l et  i nst ead of  r ol l i ng 

back ont o t he f l oor ;  and he di d not  know what  account ed f or  t he 

hemor r hagi ng i n her  l ungs.    

¶22 Jul i us Bal l anco,  a consul t i ng engi neer ,  t est i f i ed 

r egar di ng t he physi cal  mechani cs of  a t oi l et .   He t est i f i ed t hat  

t oi l et s ar e desi gned such t hat  t he mout h and t he nose cannot  be 

submer ged acci dent al l y and si mul t aneousl y i nt o t he t oi l et  bowl  

wat er ,  but  t hat  i t  i s  possi bl e f or  a per son acci dent al l y t o 

submer ge t he f or ehead and nose i nt o t he t oi l et  bowl  wat er .   I n 

addi t i on,  Bal l anco opi ned t hat  t he t oi l et  i n t he Pl ude home had 

not  been f l ushed because i t  cont ai ned vomi t  when Pl ude f ound 

Genel l .   Bal l anco was abl e t o sur mi se,  however ,  t hat  t her e had 

                                                 
7 Appar ent l y,  no t est i ng was done on t he f l ui d i n Genel l ' s  

l ungs t o see i f  i t  was consi st ent  wi t h t he wat er  f r om t he t oi l et  
bowl  or  wi t h bodi l y f l ui d.  
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been appr oxi mat el y one pi nt  of  wat er  di spl aced f r om t he t oi l et .   

He concl uded t hat  t he di spl acement  of  t hi s amount  of  wat er  woul d 

have had t o come f r om some f or ce gr eat er  t han vomi t i ng.    

¶23 We now t ur n our  at t ent i on t o t he t est i mony of  

Shai bani .   Shai bani ,  who i s not  a medi cal  doct or ,  set  f or t h hi s 

cr edent i al s under  oat h and i n hi s cur r i cul um vi t ae admi t t ed as 

an exhi bi t  at  t r i al .   He r epr esent ed hi msel f  as a c l i ni cal  

associ at e pr of essor  at  Templ e Uni ver si t y and as a speci al i st  i n 

" i nj ur y mechani sm anal ysi s. " 8  He sai d t hat  as par t  of  hi s dut i es 

at  Templ e Uni ver si t y he t aught  physi c i ans and sur geons about  

i nj ur y.   He descr i bed i nj ur y mechani sm anal ysi s as a f i el d of  

sci ent i f i c  st udy t hat  " combi nes physi cs,  t r auma,  and 

engi neer i ng"  " t o det er mi ne whet her  or  not  an i nj ur y coul d have 

been caused by t he c i r cumst ances i nvol ved. "   Wi t h r egar d t o hi s 

dut i es as a c l i ni cal  assi st ant  pr of essor  at  Templ e Uni ver si t y 

and hi s exper t i se i n i nj ur y mechani sm anal ysi s,  Shai bani  

t est i f i ed as f ol l ows:  

Q:  Why don' t  you expl ai n t o t he j ur y exact l y what  
i nj ur y mechani sm anal ysi s i s? 

.  .  .  .  

A:  The i nj ur y mechani sms anal ysi s i s a sci ent i f i c  
st udy t o det er mi ne whet her  or  not  an i nj ur y coul d 
have been caused by t he c i r cumst ances i nvol ved.   
I t  combi nes physi cs,  t r auma,  and engi neer i ng.  

                                                 
8 Pl ude cl ai ms t hat  Shai bani  i nvent ed t hi s f i el d of  

speci al t y and t hat  " [ n] o ot her  per son on t he f ace of  t he ear t h 
consi der s hi msel f  or  her sel f  an exper t  i n t he f i el d of  i nj ur y 
mechani sm anal ysi s. "   Pet .  Br .  at  6.    
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Q:  How do you get  t o be someone who speci al i zes i n 
i nj ur y mechani sms anal ysi s? 

A:  I  ask mysel f  t hat  ever y day,  i n f act .    

But ,  basi cal l y,  you have t o have a backgr ound i n 
each one of  t hose t hr ee di sci pl i nes t hat  I  
ment i oned.    

You need t o have a good under st andi ng of  physi cs 
because t hat ' s one of  t he mai n sci ences.    

You need t o have a backgr ound i n t r auma because 
t hat ' s what  i nj ur y r el at es t o.    

Then i t  hel ps i f  you have a backgr ound i n 
engi neer i ng,  i f  not hi ng el se,  t o pr ove t hat  you 
ar e a pr act i cal  ani mal .  

Q:  As a c l i ni cal  pr of essor ,  what  do you consi der  
your  r esponsi bi l i t i es t o be? 

A:  I  have t wo mai n ar eas of  r esponsi bi l i t i es.   I  
t each and I  do r esear ch.   My t eachi ng i s t o 
physi c i ans and sur geons,  f ul l y  qual i f i ed medi cal  
doct or s,  and I  t each t hem about  i nj ur y.   I t ' s  one 
of  t hose cur i ous t hi ngs t hat  t hey don' t  l ear n 
about  i nj ur y i n medi cal  school .   So I  expl ai n how 
i nj ur i es ar e caused,  how t hey can be pr event ed,  
how t hey can be t r eat ed under  cer t ai n 
c i r cumst ances.  

Shai bani  al so t est i f i ed t hat  he has a Mast er ' s Degr ee i n Cr yst al  

Physi cs and Met al l ur gy,  a Mast er ' s Degr ee i n Sci ence of  

Mat er i al s,  and a Ph. D.  i n Mat er i al  Physi cs,  al l  f r om Oxf or d 

Uni ver si t y.    

¶24 Shai bani  was r ecei ved as an exper t  i n t he ar ea of  

i nj ur y mechani sm anal ysi s by t he c i r cui t  cour t .   He t est i f i ed 

r egar di ng t he i nt er r el at i on bet ween t he mechani cs of  t he human 

body and t he l aws of  physi cs.   He expl ai ned t he ef f ect  of  t he 

i nt er r el at i on on t he posi t i ons i n whi ch Pl ude sai d he f ound 
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Genel l ' s  body,  and he expl ai ned whet her  she coul d have l ost  

consci ousness and dr owned her sel f  i n t he t oi l et  bowl  wat er .    

¶25 Shai bani  per f or med a number  of  exper i ment s wi t h 

var i ous human model s havi ng Genel l ' s  r epor t ed hei ght  and wei ght 9 

t o r epl i cat e t he posi t i ons i n whi ch Pl ude expl ai ned he f ound 

Genel l .   The St at e' s exper t ,  Dr .  Hunt i ngt on,  t est i f i ed t hat  i t  

was mor e l i kel y t han not  t hat  t he f l ui d i n Genel l ' s  l ungs came 

f r om t oi l et  bowl  wat er  r at her  t han f r om her  own bodi l y 

pr ocesses,  i . e. ,  f r om pul monar y edema.   Shai bani  t ook Dr .  

Hunt i ngt on' s concl usi on f ur t her .   He t est i f i ed t hat  hi s 

exper i ment s i ndi cat ed t o a r easonabl e degr ee of  sci ent i f i c  

cer t ai nt y t hat  Genel l  coul d not  have i nhal ed t oi l et  bowl  wat er  

on her  own;  t hat  i t  woul d have r equi r ed 60 pounds of  pr essur e t o 

t he back of  her  head t o get  her  f ace i n t he t oi l et  bowl  wat er  

and keep i t  t her e.    

¶26 Af t er  descr i bi ng hi s exper i ence and pur por t ed 

exper t i se,  Shai bani  t est i f i ed t hat  he used a model  t o s i mul at e 

t he posi t i on i n whi ch Pl ude f i r st  c l ai med he f ound Genel l :  

Q:  What  was t he f i r st  st ep i n t he t est i ng t hat  you 
di d t o answer  each of  t hese quest i ons? 

A:  I  began at  t he begi nni ng.   One of  t he f i r st  
t hi ngs t hat  I ' m awar e of  i s  a st at ement  t hat  t he 
def endant  made t o Deput y Kr osschel l  [ s i c] .   I ' m 
r eadi ng f r om t hat  r epor t  i n whi ch she r el at es t he 
f ol l owi ng.   Dougl as st at ed he obser ved Genel l  on 
her  knees i n f r ont  of  t he t oi l et  wi t h her  ar ms 
down t o t he s i de and her  f ace i n t he t oi l et  bowl .   
That ' s t he f i r st  st at ement  t hat  he has gi ven t o 

                                                 
9 Genel l  was r epor t ed t o st and appr oxi mat el y 5 f eet ,  8 

i nches and wei gh appr oxi mat el y 140 pounds.  
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anyone,  so I ' m goi ng t o begi n at  t he begi nni ng 
and see what  t he s i gn says,  as f ar  as l ooki ng at  
t hat  i s  concer ned.  

Q:  Why don' t  you t el l  t he j ur y what  you di d i n t hat  
r egar d.   Coul d you i ndi cat e what  exhi bi t  you ar e 
l ooki ng at  f or  t he r ecor d and how you ar e goi ng 
t o do t hat  f or  t he j ur y? 

A:  Yes,  s i r .   Thi s i s St at e' s Exhi bi t  184.   I t  has 
t he capt i on,  def endant ' s f i r st  st or y,  and t her e 
i s some space on t hi s exhi bi t  f or  me t o show t he 
r esul t s of  t he t est  t hat  I  conduct ed t o l ook at  
t hi s.  

.  .  .  .  

A:  So i f  we l ook at  t hi s descr i pt i on gi ven by t he 
def endant ,  t hat  Genel l  i s  on her  knees,  wi t h her  
ar ms down t o t he s i de and her  f ace i n t he t oi l et  
bowl ,  I  got  somebody of  t he same hei ght ,  t he same 
wei ght ,  and t he same gender ,  wi t h t he same t oi l et  
bowl  t hat  you see her e,  and I  asked her  t o t r y 
and put  her  head i n t he t oi l et ,  and,  f or  pur poses 
of  i dent i f i cat i on,  t hi s i s Phot ogr aph 2774.  

.  .  .  .  

Q:  Now,  i n t hat  posi t i on,  was t he head abl e t o go 
i nt o t he wat er ? 

A:  I n some ci r cumst ances,  t he head——and when I  say 
" t he head, "  I  mean t he f or ehead and t he t op of  
t he head——possi bl y coul d,  but  at  no st age coul d 
t he f ace be i n t he wat er .   I t ' s  i mpor t ant  t o make 
t hat  di st i nct i on because t he def endant  says her  
f ace was i n t he t oi l et  bowl .   I t  becomes 
ambi guous as t o what  par t  of  t he bowl  you ar e 
r ef er r i ng t o.   Lat er  on,  we' l l  be l ooki ng at  t he 
f ace i n t he wat er .  

¶27 Shai bani  t hen conduct ed a s i mi l ar  exper i ment  wi t h t he 

chosen model  i n t he second posi t i on i n whi ch Pl ude expl ai ned he 

f ound Genel l :  

Q:  Let ' s go t o t he second set .  Agai n,  r ef er  t o t he 
exhi bi t ,  i f  you woul d.   Thi s i s? 
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.  .  .  .  

A:  Oh,  t hank you,  s i r .   Def endant ' s second st or y .   
We see a s i gni f i cant  change now i n how he r epor t s 
t he c i r cumst ances of  how he f ound Genel l .  

Q:  Go ahead.  

A:  I ' ve got  at  l east  s i x di f f er ent  occasi ons wher e 
he st at es her  f ace was i nt o t he wat er .   Her  f ace 
was i n t he wat er .   Her  f ace was i n t he wat er .   
Her  f ace was i n t he wat er  t her e.   At  l east  f our  
i nst ances t hat  I  have j ust  t ol d you wher e he 
says,  agai n and agai n,  her  f ace,  not  her  head,  i s 
i n t he wat er ,  not  t he bowl .  

On ot her  occasi ons,  he t al ked about  her  head 
bei ng i n t he bowl ,  but  now we' ve got  an i mpor t ant  
change t hat ,  on f our  i nst ances,  at  l east  t hat  I  
can f i nd,  her  f ace was i nt o t he wat er .  

.  .  .  .  

So t hi s i s a new devel opment .   Her  f ace i s now i n 
t he wat er  i s what  t he def endant  i s sayi ng.  

I n addi t i on t o t hat ,  he descr i bes t hat  she was 
cocked t o one si de,  k i nd of  on her  hi p wi t h her  
l ef t  ar m on t he bowl ,  her  r i ght  hand was hangi ng 
down.  

So now we' ve got  a l ot  mor e det ai l  t han we had i n 
t he f i r st  st or y.   No l onger  t he hands on ei t her  
s i de of  t he knees t hat  we saw i n t hose f i r st  
phot ogr aphs.   We' ve got  a compl et el y di f f er ent  
scenar i o.  

.  .  .  .  

A:  .  .  .   Thi s i s i nt er est i ng because,  i f  your  l ef t  
hand i s i n t he posi t i on t hat  we t hi nk t he 
def endant  i s descr i bi ng,  t hen,  because your  ar m 
i s of  a cer t ai n l engt h and your  body i s ar r anged 
a cer t ai n way,  i f  you ar e f i ve f oot  ei ght  and a 
hal f  i nches and you wei gh 140 pounds and you ar e 
f emal e,  t hi ngs f i t  t oget her  a cer t ai n way 
anat omi cal l y,  and,  under  t he c i r cumst ance,  f or  
t hi s par t i cul ar  i nt er pr et at i on,  not  al l  of  t hem,  
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but  f or  t hi s par t i cul ar  i nt er pr et at i on,  t hat  f ace 
i s c l ear l y not  goi ng t o be i n t he wat er .    

Then you' ve got  your  chest  get t i ng i n t he way,  
you' ve got  your  neck get t i ng i n t he way,  and 
t her e i s no way,  physi ol ogi cal l y or  anat omi cal l y 
under  t hi s one way of  l ooki ng at  i t ,  f or  t he f ace 
t o be i n t he wat er .  

.  .  .  .  

A:  What  was i nt er est i ng,  when we posi t i oned t hi s 
par t i cul ar  vol unt eer ,  wi t h t he l egs comi ng t o t he 
l ef t  t owar ds us as we l ook,  i s  t hat  once you ar e 
i n t hat  posi t i on,  and I  say t o t he vol unt eer ,  l et  
your  muscl es go l i mp and r el ax,  a ver y sur pr i s i ng 
t hi ng happened,  and t hat  i s,  she f el l  out .   You 
can see t hat  I  gal l ant l y came t o t he r escue and 
st opped her  head f al l i ng on t he f l oor  because 
t hat ' s my hand t her e.   So she i s f al l i ng out .   
She i s t r y i ng t o k i nd of  ar t i f i c i al l y  pr op 
her sel f  up t her e usi ng muscl e t one,  muscl e 
t ensi on.   And t he moment  I  sai d t o her ,  r el ax,  
l et  go,  whoops,  she was out  of  t her e,  she was 
gone.  

Q:  Now,  f or  t hat  set  of  c i r cumst ances and t he 
exper i ment i ng t hat  you di d,  i s  what  r esul t ed 
t her e,  woul d t hat  be t he f or ce of  gr avi t y t hat  we 
t al ked about ? 

A:  Yes,  s i r .   These ar e exper i ment s.   Af t er  we' ve 
gone t hr ough t hese sequences,  I ' l l  t hen show t he 
i nt er pr et at i on of  t hese r esul t s anal yt i cal l y.  

Q:  But ,  f or  pur poses of  t hat  one exper i ment ,  i s  t he 
r esul t  goi ng t o be t he same r esul t  ever y t i me 
t hat  set  of  c i r cumst ances exi st s,  t o a r easonabl e 
degr ee of  sci ent i f i c  cer t ai nt y? 

A:  Yes,  s i r ,  or  a ver y smal l  var i at i on on t he t heme.   
I t ' s  goi ng t o be subst ant i al l y  s i mi l ar .  

¶28 I n summat i on of  how t he model s depi ct ed t he f i r s t  t wo 

posi t i ons i n whi ch Pl ude cl ai med he f ound Genel l ,  Shai bani  

t est i f i ed t hat  t he model s coul d not  mai nt ai n ei t her  posi t i on:  



No.  2005AP2311- CR 

 

15 
 

A:  The i ssue her e i s t hat  you can shuf f l e t hi s 
ar ound any way you want .   The over al l  r esul t  i s  
goi ng t o be,  br oadl y s i mi l ar ,  t hat  gr avi t y wi l l  
t ake over  t he body i n t he f i r st  sequence.   
Gr avi t y wi l l  t ake over  t he body i n t he second 
sequence and cause t he body t o sl ump out  and down 
t o t he r i ght .  

Q:  I s t hat  your  opi ni on,  t o a r easonabl e degr ee of  
sci ent i f i c  cer t ai nt y? 

A:  Yes,  s i r ,  i t  i s .  

¶29 Fr om her e,  Shai bani  went  on t o t al k about  " f or ce. "   

Hi s exper i ment s r eveal ed t hat  hi s model s coul d not  keep t hei r  

heads i n t he t oi l et  bowl  once t hey r el axed t hei r  muscl es,  

because t he f or ce of  gr avi t y caused t hem t o " f al l  out , "  down and 

t o t he r i ght .   So,  i n or der  f or  Genel l ' s  head t o have been i n 

t he bowl ,  as Pl ude cl ai med he f ound her ,  Shai bani  t est i f i ed t hat  

her  head had t o have been kept  t her e by a f or ce,  and t hat  f or ce 

woul d be appr oxi mat el y 60 pounds of  pr essur e:  

A:  .  .  .   I f  you wei gh 140 pounds,  i t  t ur ns out  t hat  
ni ne pounds of  your  body wei ght  i s above your  
neck;  sawdust  or  ot her wi se bet ween your  ear s.   
Now,  i f  t her e ar e ni ne pounds on your  head,  t hen 
t her e must  be onl y 131 l ef t  over  f or  t he r est  of  
your  body.   So we put  a demar cat i on now of  t wo 
di f f er ent  f or ces.   We can br eak t he body down as 
f ar  as i t  pi vot i ng about  t hi s f ul cr um.  

.  .  .  .  

A:  So we have t o f i r st  bal ance t he wei ght ,  whi ch i s  
di v i ded up i nt o ni ne pounds on t he head and 130 
pounds or  131 pounds on t he r est  of  her  body.   
You can see t hat ,  i f  we l ook at  t hi s as a 
f ul cr um,  t hen t he l ef t - hand si de of  her  body,  t he 
mai n par t  of  her  body i s goi ng t o go down and t he 
head i s goi ng t o go up.  

Q:  I s t hat  pr i nci pl e an opi ni on t o a r easonabl e 
degr ee of  sci ent i f i c  cer t ai nt y? 
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A:  Yes,  i t  i s .   But  we haven' t  f i ni shed what  we ar e 
doi ng her e because I ' ve got  onl y t wo f or ces.   
What  about  t he f or ce on t he knee,  t he hands,  and 
t he f eet ?  We' ve got  t o i ncl ude t hose.   So t he 
hands wer e one i nch i n f r ont  of  t he f ul cr um;  
t her e was a f or ce t her e of  f i ve pounds.   The 
knees,  we had a f or ce of  about  90 pounds goi ng 
up.   The f eet ,  we had a f or ce of  about  25 pounds 
goi ng up.   Then,  one f i nal  f or ce i s 20 pounds on 
t hat  par t  of  t he upper  body.   So each one of  
t hese f or ces i s goi ng t o t r y and make Genel l  go 
down and r ot at e her  c l ockwi se i nt o t he bowl  or  
t hey ar e goi ng t o r ot at e her  count er cl ockwi se out  
of  t he bowl .   I f  you add up al l  of  t hese f or ces 
and t ake i nt o account  t he di st ances whi ch we saw 
wer e i mpor t ant  i n our  seesaw demonst r at i on 
[ omi t t ed f r om t hi s excer pt ] ,  t hen over whel mi ngl y 
her  body want s t o come out .   Ther e i s j ust  t oo 
much wei ght  out si de t he t oi l et ,  even t hough i t  
has been suppor t ed at  t he knees and at  t he f eet .   
Ther e i s st i l l  t oo much wei ght  pul l i ng her  down,  
down,  down,  out ,  out ,  out ,  away,  away,  away f r om 
t hat  wat er .   So t hat  says,  wel l ,  what  woul d you 
have t o do t o get  her  head i nt o t he wat er ? 

Q:  Her  f ace i nt o t he wat er ? 

A:  Her  f ace i nt o t he wat er .   I f  you want  her  f ace 
i nt o t he wat er ,  and t he l aws of  physi cs t el l  us 
t hat  t he body i s r ot at i ng out ,  you have t o 
count er act  t hat .   You have t o appl y an ext er nal  
f or ce at  some at t ack di st ance t o make sur e t hat  
t he head st ays down as opposed t o goi ng out .   
Thi s i s an ext er nal  f or ce.  

Al l  of  t hese ot her  f or ces deal  wi t h what  Genel l  
i s  doi ng wi t h t he f l oor  suppor t i ng her .   These 
ar e t he onl y t hi ngs she has cont r ol  over  and she 
i s goi ng t o go out  of  t hat  t oi l et ,  down and away.   
The onl y way her  head can go down i s i f  t her e i s 
an ext er nal  f or ce appl i ed.  

.  .  .  .  

Q:  Wer e you abl e t o cal cul at e how much f or ce woul d 
be r equi r ed t o get  Genel l ' s  f ace i nt o t hat  bowl  
and suspend i t  t her e? 
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A:  Yes.   You can do t hat  wi t h t he l aws of  physi cs.   
For  over  300 year s,  what  t hat  ext er nal  f or ce i s 
at ,  t hat  at t ack di st ance,  consi st ent  wi t h her  
body,  and t hat  r esul t  i s  on t he or der  of  60 
pounds,  i f  you want ed t o pi ck a t ypi cal  val ue.  

Q:  Now,  I  want  you t o l ook at  t he def endant  over  
t her e.   Woul d somebody about  t hat  bi g i n hei ght  
be abl e t o exer t  t hat  k i nd of  out s i de f or ce? 

A:  Ver y easi l y,  s i r ,  yes.  

Q:  What  k i nd of  f or ce woul d i t  t ake t o keep t he head 
t her e? 

A:  Once you' ve got  i t  down and t he body i s movi ng,  
i t ' s  easi er  t o keep somet hi ng movi ng t han i t  i s 
t o st ar t  i t  movi ng.   So once you' ve got  i t  down,  
you can mai nt ai n t hat  f or ce wi t h r el at i vel y 
l i t t l e ef f or t .  

.  .  .  .  

Q:  I  have not hi ng f ur t her .    

And——one quest i on:   I s t hat  t o a r easonabl e 
degr ee of  sci ent i f i c  cer t ai nt y;  t hat  opi ni on? 

A:  Yes,  s i r ,  i t  i s .  

¶30 The j ur y convi ct ed Pl ude of  f i r st - degr ee homi ci de,  and 

he was sent enced t o l i f e i n pr i son.   Af t er  t he ver di ct ,  Pl ude 

di scover ed t hat  Shai bani  had l i ed on t he wi t ness st and,  and he 

moved f or  post convi ct i on r el i ef . 10  The ci r cui t  cour t  concl uded 

t hat  even t hough t he St at e had st i pul at ed t hat  Shai bani  was not  

a c l i ni cal  pr of essor  at  Templ e Uni ver si t y,  t her e was no evi dence 

t hat  hi s f al se st at ement s " concer ni ng hi s cur r i cul um vi t ae made 

hi s opi ni ons unr el i abl e,  t her ef or e,  no pr ej udi ce t o t he 

                                                 
10 Pl ude st at es t hat  he di scover ed t hat  Shai bani  

mi sr epr esent ed hi msel f  when Shai bani  at t empt ed t o t est i f y 
unt r ut hf ul l y bef or e a Nor t h Car ol i na cour t .  
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def endant  has been shown. "   The ci r cui t  cour t  di d not  eval uat e 

whet her  a r easonabl e pr obabi l i t y  exi st ed t hat  a di f f er ent  r esul t  

woul d be r eached at  a new t r i al  i f  t he j ur y knew t hat  Shai bani  

mi sr epr esent ed hi s cr edent i al s.   The cour t  of  appeal s af f i r med 

t he ci r cui t  cour t ' s  deni al  of  a new t r i al  based on newl y-

di scover ed evi dence because i t  concl uded t hat  " Pl ude i nt i mat ed 

he was onl y chal l engi ng Shai bani ' s cr edi bi l i t y ,  not  hi s 

qual i f i cat i ons t o t est i f y as an exper t . "   St at e v.  Pl ude,  No.  

2005AP2311- CR,  unpubl i shed sl i p op. ,  ¶28 ( Wi s.  Ct .  App.  Mar .  6,  

2007) .   Pl ude pet i t i oned f or  r evi ew,  whi ch we gr ant ed.    

I I .   DI SCUSSI ON 

A.  St andar d of  Revi ew 

¶31 Pl ude r equest s a new t r i al  t hr ough hi s cont ent i on t hat  

t he di scover y of  Shai bani ' s mi sr epr esent at i ons const i t ut es 

newl y- di scover ed evi dence.   The deci s i on t o gr ant  or  deny a 

mot i on f or  a new t r i al  based on newl y- di scover ed evi dence i s 

commi t t ed t o t he c i r cui t  cour t ' s  di scr et i on.   St at e v.  Boyce,  75 

Wi s.  2d 452,  457,  249 N. W. 2d 758 ( 1977) .   A c i r cui t  cour t  

er r oneousl y exer ci ses i t s di scr et i on when i t  appl i es an 

i ncor r ect  l egal  st andar d t o newl y- di scover ed evi dence.   St at e v.  

McCal l um,  208 Wi s.  2d 463,  474,  561 N. W. 2d 707 ( 1997) .  
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B.  Newl y- Di scover ed Evi dence11 

1.  Gener al  pr i nci pl es 

¶32 I n or der  t o set  asi de a j udgment  of  convi ct i on based 

on newl y- di scover ed evi dence,  t he newl y- di scover ed evi dence must  

be suf f i c i ent  t o est abl i sh t hat  a def endant ' s convi ct i on was a 

" mani f est  i nj ust i ce. "   St at e v.  Kr i eger ,  163 Wi s.  2d 241,  255,  

471 N. W. 2d 599 ( Ct .  App.  1991) .   When movi ng f or  a new t r i al  

based on t he al l egat i on of  newl y- di scover ed evi dence,  a 

def endant  must  pr ove:   " ( 1)  t he evi dence was di scover ed af t er  

convi ct i on;  ( 2)  t he def endant  was not  negl i gent  i n seeki ng t he 

evi dence;  ( 3)  t he evi dence i s mat er i al  t o an i ssue i n t he case;  

and ( 4)  t he evi dence i s not  mer el y cumul at i ve. "   McCal l um,  208 

Wi s.  2d at  473.   I f  t he def endant  i s abl e t o pr ove al l  f our  of  

t hese cr i t er i a,  t hen i t  must  be det er mi ned whet her  a r easonabl e 

pr obabi l i t y  exi st s t hat  had t he j ur y hear d t he newl y- di scover ed 

evi dence,  i t  woul d have had a r easonabl e doubt  as t o t he 

def endant ' s gui l t .   I d.    

¶33 " A r easonabl e pr obabi l i t y  of  a di f f er ent  out come 

exi st s i f  ' t her e i s a r easonabl e pr obabi l i t y  t hat  a j ur y,  

                                                 
11 Based on Shai bani ' s mi sr epr esent at i ons,  Pl ude seeks t o 

have hi s convi ct i on vacat ed and a new t r i al  or der ed on t hr ee 
separ at e bases:   ( 1)  Shai bani ' s f al se t est i mony vi ol at ed hi s 
r i ght  t o due pr ocess of  l aw;  ( 2)  Shai bani ' s t est i mony i s 
i ncr edi bl e as a mat t er  of  l aw;  and ( 3)  Shai bani ' s f al se 
t est i mony,  whi ch t he St at e acknowl edges const i t ut es newl y-
di scover ed evi dence,  i s such t hat  t her e i s a r easonabl e 
pr obabi l i t y  t hat  i f  a j ur y  hear d of  Shai bani ' s mi sr epr esent at i on 
of  hi s cr edent i al s,  t he out come at  t r i al  woul d have been 
di f f er ent .   Because we det er mi ne t hat  Pl ude i s  ent i t l ed t o a new 
t r i al  on t he l ast  basi s,  we do not  consi der  hi s f i r st  t wo 
cont ent i ons.  
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l ooki ng at  bot h t he [ ol d evi dence]  and t he [ new evi dence] ,  woul d 

have a r easonabl e doubt  as t o t he def endant ' s gui l t . ' "   St at e v.  

Love,  2005 WI  116,  ¶44,  284 Wi s.  2d 111,  700 N. W. 2d 62 ( c i t at i on 

omi t t ed) .   A cour t  r evi ewi ng newl y- di scover ed evi dence shoul d 

consi der  whet her  a j ur y woul d f i nd t hat  t he newl y- di scover ed 

evi dence had a suf f i c i ent  i mpact  on ot her  evi dence pr esent ed at  

t r i al  t hat  a j ur y woul d have a r easonabl e doubt  as t o t he 

def endant ' s gui l t .   McCal l um,  208 Wi s.  2d at  474.   Thi s l at t er  

det er mi nat i on i s  a quest i on of  l aw.   See i d.   Mani f est  i nj ust i ce 

has been shown and a new t r i al  must  be or der ed when:   ( 1)  t he 

f our  f act or s of  newl y- di scover ed evi dence ar e est abl i shed;  and 

( 2)  a cour t  det er mi nes t hat  had a j ur y hear d t he newl y-

di scover ed evi dence,  i t  woul d have had a r easonabl e doubt  as t o 

t he def endant ' s gui l t .   See Kr i eger ,  163 Wi s.  2d at  255.  

2.  The par t i es '  posi t i ons 

¶34 The St at e concedes t hat  wi t h t he r evel at i on t hat  

Shai bani  l i ed under  oat h,  Pl ude has sat i sf i ed t he f our  cr i t er i a 

f or  pr ovi ng newl y- di scover ed evi dence of  t he t ype t hat  may cause 

t he or der i ng of  a new t r i al .   However ,  t he St at e ar gues t hose 

cr i t er i a ar e not  suf f i c i ent  t o war r ant  a new t r i al  her e because 

Shai bani ' s f al se t est i mony does not  gi ve r i se t o a r easonabl e 

pr obabi l i t y  t hat  a di f f er ent  ver di ct  woul d have been r eached at  

t r i al .   The St at e admi t s t hat  i f  Shai bani ' s f al se t est i mony 

about  hi s f i c t i t i ous pr of essor shi p at  Templ e Uni ver si t y had been 

r eveal ed dur i ng Pl ude' s t r i al ,  t he r evel at i on woul d have 

unquest i onabl y di mi ni shed Shai bani ' s cr edi bi l i t y  i n t he eyes of  

t he j ur y.   However ,  t he St at e nonet hel ess ar gues t hat  Shai bani ' s 
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cr edi bi l i t y  woul d not  have been t ar ni shed t o t he degr ee t hat  t he 

j ur y woul d have f ound hi s t est i mony unr el i abl e and f ound Pl ude 

not  gui l t y,  because t he evi dence mar shal ed agai nst  Pl ude at  

t r i al  was over whel mi ng.    

¶35 Pl ude count er s t he St at e' s ar gument s by cont endi ng 

t hat  t her e i s a r easonabl e pr obabi l i t y  t hat  Shai bani ' s t est i mony 

seal ed t he j ur y ' s ver di ct  of  gui l t y.   Pl ude asser t s t hat  i t  was 

Shai bani ' s t est i mony t hat  cast  doubt  on Pl ude' s descr i pt i ons of  

t he posi t i ons i n whi ch he f ound Genel l ' s  body.  Thi s was 

si gni f i cant  t o Pl ude' s def ense t hat  Genel l  commi t t ed sui c i de by 

a dr ug over dose.   I t  was al so s i gni f i cant  t o t he St at e' s t heor y 

t hat  Genel l  dr owned i n wat er  f r om t he t oi l et  bowl  r at her  t han i n 

her  own bodi l y f l ui d.   Pl ude asser t s t hat  i f  he had been abl e t o 

i mpeach Shai bani ,  t hr ee r esul t s woul d have f ol l owed:   ( 1)  

Shai bani ' s over al l  cr edi bi l i t y  as an exper t  wi t ness woul d have 

been at t acked ef f ect i vel y; 12 ( 2)  t he met hods Shai bani  used t o 

suppor t  hi s t est i mony t hat  Genel l  coul d not  have been f ound i n 

t he posi t i ons Pl ude descr i bed woul d have been di scr edi t ed;  and 

( 3)  Shai bani ' s concl usi on t hat  Genel l  coul d not  have dr owned i n 

t oi l et  bowl  wat er  unl ess her  head was f or ced i nt o t he t oi l et  

bowl  woul d have been under mi ned.   Accor di ngl y,  Pl ude mai nt ai ns 

t hat  Shai bani ' s  f al se t est i mony no doubt  af f ect ed t he j ur y ' s 

                                                 
12 Al t hough Pl ude di d not  obj ect  t o Shai bani  bei ng admi t t ed 

as an exper t  at  t r i al ,  once he di scover ed t hat  Shai bani  l i ed 
about  hi s t eachi ng post  at  Templ e Uni ver si t y,  he obj ect ed t o 
Shai bani ' s admi ssi on as an exper t .   I n hi s  post - convi ct i on 
mot i on,  Pl ude ar gued t hat  Shai bani  was no l onger  qual i f i ed t o 
t est i f y t o t he mechani cs of  t he human body.  



No.  2005AP2311- CR 

 

22 
 

ver di ct  because Shai bani  pl ayed t he pr eemi nent  r ol e i n l i nki ng 

Pl ude t o t he i ncul pat or y t est i mony of  Dr .  Hunt i ngt on,  who opi ned 

t hat  Genel l  dr owned i n t oi l et  bowl  wat er ,  r at her  t han f r om 

pul monar y edema.    

3.  Reasonabl e pr obabi l i t y    

¶36 We concl ude t hat  i n a t r i al  r i f e wi t h conf l i c t i ng and 

i nconcl usi ve medi cal  exper t  t est i mony about  a case t he ci r cui t  

cour t  obser ved was based on " c i r cumst ant i al  evi dence, "  t her e 

exi st s a r easonabl e pr obabi l i t y  t hat ,  had t he j ur y di scover ed 

t hat  Shai bani  l i ed about  hi s cr edent i al s,  i t  woul d have had a 

r easonabl e doubt  as t o Pl ude' s gui l t .   Our  concl usi on i s based 

on Shai bani ' s t est i mony as a quasi - medi cal  exper t  

not wi t hst andi ng hi s l ack of  a medi cal  educat i on and on t he l i nk 

t hat  Shai bani ' s t est i mony pr ovi ded t o ot her  cr i t i cal  t est i mony 

t hat  r el at ed t o t he manner  of  Genel l ' s  deat h.    

¶37 Shai bani  t est i f i ed t hat  based on hi s knowl edge about  

t he mechani cs of  t he human body,  Genel l ' s  body coul d not  have 

been f ound i n t he posi t i ons t hat  Pl ude descr i bed and t hat  her  

nose and mout h coul d not  have submer ged i n t oi l et  bowl  wat er  

wi t hout  someone f or ci ng her  f ace under  t he wat er .   Because 

Shai bani  had no medi cal  educat i on wher e t he human body woul d 

have been st udi ed,  he l ent  suppor t  t o hi s opi ni ons about  t he 

human body by t he descr i pt i on of  hi s wor k as a c l i ni cal  

pr of essor  at  Templ e Uni ver si t y.   He sai d t hat  at  Templ e 

Uni ver si t y he t aught  " physi c i ans and sur geons,  f ul l y  qual i f i ed 

medi cal  doct or s,  and I  t each t hem about  i nj ur y [ t o t he body] , "  

even t hough he had no medi cal  degr ee.   He speci f i cal l y opi ned 



No.  2005AP2311- CR 

 

23 
 

t hat  Genel l  coul d not  have i nhal ed t oi l et  bowl  wat er  on her  own;  

t hat  i t  woul d have r equi r ed 60 pounds of  pr essur e,  pr essur e t hat  

he sai d Pl ude " ver y easi l y"  coul d have exer t ed,  t o t he back of  

her  head t o get  her  f ace i n t he t oi l et  bowl  wat er  and keep i t  

t her e.   

¶38 Pl ude ci t es Gi gl i o v.  Uni t ed St at es,  405 U. S.  150 

( 1972) ,  as suppor t  f or  hi s posi t i on.   However ,  Gi gl i o was dr i ven 

by a v i ol at i on of  due pr ocess,  r at her  t han,  as her e,  by newl y-

di scover ed evi dence t hat  does not  i mpl i cat e a v i ol at i on of  due 

pr ocess. 13  However ,  j ust  as i n Gi gl i o,  Shai bani ' s di mi ni shed 

cr edi bi l i t y  as an exper t  due t o hi s mi sr epr esent at i on may have 

af f ect ed t he r el i abi l i t y  of  hi s t est i mony as wel l  because onl y 

an exper t  wi t ness coul d t est i f y as t o t he opi ni ons he gave.    

¶39 I n Gi gl i o,  t he Supr eme Cour t  r ever sed Gi gl i o' s 

convi ct i on f or  passi ng f or ged money or der s because t he St at e di d 

not  di scl ose t hat  i t s key wi t ness,  a co- conspi r at or  wi t h Gi gl i o,  

was pr omi sed i mmuni t y i n exchange f or  hi s t est i mony.   I d.  at  

150- 53.   The co- conspi r at or  had t est i f i ed at  t r i al  t hat  he di d 

not  have an i mmuni t y agr eement  wi t h t he gover nment ,  and t he 

pr osecut i ng at t or ney conf i r med t hi s i n c l osi ng ar gument .   I d.  at  

151.   Even t hough t he pr osecut i ng at t or ney was unawar e t hat  an 

i mmuni t y agr eement  had been made,  t he cour t  at t r i but ed t he 

                                                 
13 A def endant ' s due pr ocess r i ght s ar e v i ol at ed when t he 

newl y- di scover ed evi dence i s evi dence t hat  t he gover nment  knew 
about ,  but  di d not  di scl ose.   Gi gl i o v.  Uni t ed St at es,  405 U. S.  
150 ( 1992) ;  Br ady v.  Mar yl and,  373 U. S.  83 ( 1963) .    
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knowl edge of  t he agr eement  t o t he pr osecut i ng at t or ney.   I d.  at  

154.     

¶40 As par t  of  i t s  anal ysi s of  whet her  Gi gl i o shoul d be 

gr ant ed a new t r i al ,  t he Supr eme Cour t  obser ved t hat  a new t r i al  

i s  r equi r ed i f  t her e exi st s a r easonabl e l i kel i hood t hat  t he 

f al se t est i mony of  a wi t ness af f ect ed t he j udgment  of  t he j ur y:  

When t he " r el i abi l i t y  of  a gi ven wi t ness may wel l  be 
det er mi nat i ve of  gui l t  or  i nnocence, "  nondi scl osur e of  
evi dence af f ect i ng cr edi bi l i t y  f al l s  wi t hi n t hi s 
gener al  r ul e.   .  .  .   A new t r i al  i s  r equi r ed i f  " t he 
f al se t est i mony coul d .  .  .  i n any r easonabl e 
l i kel i hood have af f ect ed t he j udgment  of  t he j ur y. "  

I d.  at  154 ( c i t at i ons omi t t ed) .  

¶41 I n much t he same way,  Shai bani ' s mi sr epr esent at i on may 

have been det er mi nat i ve of  Pl ude' s gui l t  or  i nnocence.   For  

exampl e,  Dr .  Kennet h Sul l i van,  t he emer gency r oom doct or ,  

concl uded t hat  Genel l  dr owned,  and t hat  her  dr owni ng coul d have 

been due t o pul monar y edema or  t o i nhal at i on of  t oi l et  bowl  

wat er .   He di d not  t est i f y t o ei t her  possi bi l i t y  t o a r easonabl e 

degr ee of  sci ent i f i c  cer t ai nt y.   However ,  Dr .  Sul l i van concl uded 

t hat  t he br ui se on Genel l ' s  neck woul d have r equi r ed " some 

f or ce"  ot her  t han t he wei ght  of  her  head.  

¶42 On t he ot her  hand,  Dr .  Kal el kar ,  of  t he Cook Count y 

Medi cal  Exami ner ' s Of f i ce,  concl uded t hat  Genel l  di ed of  

" combi ned dr ug i nt oxi cat i on"  t hat  l ed t o her  dr owni ng i n her  own 

bodi l y f l ui d,  i . e. ,  due t o pul monar y edema.   He expl ai ned t hat  

t he wei ght  of  Genel l ' s  l ungs was consi st ent  wi t h pul monar y 

edema;  t hat  t he dr ugs caused her  hear t  r at e t o s l ow,  whi ch 

caused her  l ungs t o f i l l  wi t h her  own bodi l y f l ui d.   I n cont r ast  
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t o Dr .  Sul l i van,  Dr .  Kal el kar  concl uded t hat  t her e was no 

i ndi cat i on t hat  Genel l  i nhal ed any t oi l et  bowl  wat er .   Fur t her ,  

he t est i f i ed t hat  t he br ui s i ng on her  neck r esul t ed f r om t he 

wei ght  of  her  head r est i ng over  t he r i m of  t he t oi l et  bowl .   He 

al so sai d t hat  t her e was no i nj ur y t o her  neck and t r achea of  

t he t ype t hat  one woul d expect  t o f i nd i f  her  head had been 

f or ced i nt o t he t oi l et  bowl .  

¶43 Meanwhi l e,  Dr .  Hunt i ngt on,  t he pat hol ogi st  who 

per f or med Genel l ' s  aut opsy,  concl uded t hat  t he f l ui d i n her  

l ungs was i nconsi st ent  wi t h pul monar y edema,  but  he di d not  

opi ne t o a r easonabl e degr ee of  sci ent i f i c  cer t ai nt y t hat  she 

dr owned f r om i nhal i ng t oi l et  bowl  wat er .   He al so concl uded t hat  

she had enough dr ugs i n her  body t o k i l l  her ,  as had Dr .  

Kal el kar .   Dr .  Hunt i ngt on' s ul t i mat e concl usi on was t hat  she 

di ed of  " dr ug i nt oxi cat i on pr obabl y abet t ed by dr owni ng. "   Dr .  

Hunt i ngt on opi ned Genel l ' s  deat h was ei t her  a sui c i de or  a 

homi ci de,  but  he coul d not  say whi ch had occur r ed.   Mor eover ,  he 

concl uded t hat  t he br ui se on her  neck came f r om " bl unt  f or ce. "   

¶44 Al t hough Bal l anco' s t est i mony may be per cei ved as 

i ncul pat or y because he t est i f i ed t hat  t oi l et  bowl s ar e desi gned 

so t hat  one cannot  acci dent al l y submer ge bot h t he nose and mout h 

under  t he wat er ,  Bal l anco al so t est i f i ed t hat  i t  was possi bl e 

acci dent al l y t o submer ge t he f or ehead and nose i n t he wat er .   

Hi s t wo concl usi ons woul d have been i nsuf f i c i ent  f or  t he j ur y t o 

convi ct  Pl ude because t hey di d not  r ebut  Pl ude' s t heor y t hat  

Genel l  dr owned as a r esul t  of  pul monar y edema,  r at her  t han as a 

r esul t  of  f or ced dr owni ng.  
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¶45 The exper t  medi cal  t est i mony al so does not  r ul e out  

t he possi bi l i t y  t hat  Genel l  dr owned as a r esul t  of  pul monar y 

edema.   Accor di ngl y,  Bal l anco' s t est i mony,  i n cont r ast  t o 

Shai bani ' s t est i mony,  does not  di r ect l y i mpl i cat e Pl ude i n 

Genel l ' s  dr owni ng.   For  exampl e,  Bal l anco sai d not hi ng about  t he 

f or ce necessar y t o submer ge Genel l ' s  nose and mout h under  t he 

wat er  i n t he t oi l et  bowl ,  but  Shai bani  di d.   Bal l anco al so sai d 

not hi ng about  t he cr edi bi l i t y  of  Pl ude' s descr i pt i ons of  t he 

posi t i on of  Genel l ' s  body when he f ound her ,  but  Shai bani  di d.   

Bal l anco' s t est i mony l eaves open t he quest i on of  whet her  Genel l  

dr owned due t o pul monar y edema caused by t he ef f ect  of  dr ugs on 

her  bodi l y f unct i ons.   Shai bani ' s opi ni on t est i mony set s out  

f act s t hat  cause Pl ude' s cr edi bi l i t y  t o be quest i oned.   I n so 

doi ng,  i t  r ai sed t he pr obabi l i t y  t hat  f or ced dr owni ng occur r ed,  

and by i nf er ence,  i t  l ower ed t he pr obabi l i t y  t hat  dr owni ng due 

t o pul monar y edema occur r ed.      

¶46 I n sum,  wi t h t he except i on of  Dr .  Kal el kar ' s opi ni on,  

whi ch was excul pat or y of  Pl ude,  t he medi cal  exper t  opi ni ons wi t h 

r egar d t o Genel l ' s  manner  of  deat h wer e i nconcl usi ve.   Dr .  

Kal el kar  concl uded t o a r easonabl e sci ent i f i c  cer t ai nt y t hat  

Genel l  dr owned f r om pul monar y edema;  Dr .  Sul l i van concl uded t hat  

i t  was l i kel y,  but  not  a r easonabl e sci ent i f i c  cer t ai nt y,  t hat  

Genel l  dr owned f r om pul monar y edema;  Dr .  Hunt i ngt on concl uded 

t hat  i t  was l i kel y,  but  not  a r easonabl e sci ent i f i c  cer t ai nt y,  

t hat  Genel l  dr owned f r om i nhal i ng t oi l et  bowl  wat er .   Shai bani  

af f i r med Dr .  Hunt i ngt on' s opi ni on and l i nked Pl ude t o Genel l ' s  
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i nhal at i on of  t oi l et  bowl  wat er .   Ther ef or e,  Shai bani ' s  

t est i mony was a cr i t i cal  l i nk i n t he St at e' s case.   

¶47 Wi sconsi n l aw has l ong hel d t hat  i mpeachi ng evi dence 

may be enough t o war r ant  a new t r i al .   Bi r dsal l  v.  Fr aenzel ,  154 

Wi s.  48,  142 N. W. 2d 274 ( 1913) .  I n comment i ng on t he di scover y 

t hat  a t r i al  wi t ness coul d r ead and wr i t e Engl i sh af t er  he 

t est i f i ed t o t he cont r ar y,  we st at ed:   " I t  may wel l  be t hat  

newl y di scover ed evi dence i mpeachi ng i n char act er  mi ght  be 

pr oduced so st r ong as t o const i t ut e gr ound f or  a new t r i al ;  as 

f or  exampl e wher e i t  i s  shown t hat  t he ver di ct  i s  based on 

per j ur ed evi dence. "   I d.  at  52 ( emphasi s added) .  

¶48 Our  concl usi on t hat  Shai bani ' s f al se t est i mony about  

hi s cr edent i al s i s a s i gni f i cant  l i nk t o est abl i shi ng unassi st ed 

dr owni ng i n wat er  f r om t he t oi l et  bowl  as a cause of  Genel l ' s 

deat h i s di st i ngui shabl e f r om t he cour t  of  appeal s '  concl usi on 

i n St at e v.  Spr ost y,  2001 WI  App 231,  248 Wi s.  2d 480,  636 

N. W. 2d 213.   I n Spr ost y,  t he cour t  of  appeal s concl uded t hat  

t her e was no r easonabl e pr obabi l i t y  t hat  f al se t est i mony by a 

wi t ness,  who mi sr epr esent ed hi s  cr edent i al s,  woul d l ead t o a 

di f f er ent  out come because t he wi t ness mai nt ai ned hi s exper t i se 

i n spi t e of  t he f al se t est i mony and anot her  exper t  cor r obor at ed 

hi s subst ant i ve t est i mony.   Spr ost y,  248 Wi s.  2d 480,  ¶34.   

Her e,  Shai bani ' s cr edent i al s wer e not  mai nt ai ned subsequent  t o 

hi s mi sr epr esent at i on and no exper t  cor r obor at ed hi s subst ant i ve 

t est i mony.   

¶49 The i nconcl usi ve i ncul pat or y medi cal  exper t  t est i mony 

at  Pl ude' s t r i al  l eads us t o concl ude t hat  Shai bani ' s quasi -
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medi cal  exper t  t est i mony cr eat es a r easonabl e pr obabi l i t y  t hat  

t he j ur y hear i ng of  Shai bani ' s f al se t est i mony about  hi s  

cr edent i al s woul d have had a r easonabl e doubt  as t o Pl ude' s 

gui l t .   The ci r cui t  cour t  di d not  appl y t he l egal  st andar d of  

whet her  t her e i s  a r easonabl e pr obabi l i t y  t hat  t he j ur y hear i ng 

of  Shai bani ' s f al se t est i mony woul d have had a r easonabl e doubt  

as t o Pl ude' s gui l t .   Fai l i ng t o appl y t he pr oper  l egal  st andar d 

i s an er r oneous exer ci se of  di scr et i on.   McCal l um,  208 Wi s.  2d 

at  473.   Accor di ngl y,  t he c i r cui t  cour t  er r oneousl y exer ci sed 

i t s di scr et i on when i t  di d not  or der  a new t r i al  f or  Pl ude. 14  

I I I .   CONCLUSI ON 

¶50 We concl ude t hat  t he di scover y t hat  Shai bani  t est i f i ed 

f al sel y about  hi s cr edent i al s i s newl y- di scover ed evi dence t hat  

gi ves r i se t o a r easonabl e pr obabi l i t y  t hat  had t he j ur y hear d 

of  Shai bani ' s mi sr epr esent at i on about  hi s cr edent i al s,  i t  woul d 

have had a r easonabl e doubt  as t o Pl ude' s gui l t .   Accor di ngl y,  

we vacat e Pl ude' s convi ct i on and r emand t o t he c i r cui t  cour t  f or  

a new t r i al .   

By t he Cour t . —The deci s i on of  t he cour t  of  appeal s i s 

r ever sed,  and t he cause i s r emanded t o t he c i r cui t  cour t .  

 

 
 

                                                 
14 The concur r i ng opi ni on suggest s t hat  our  opi ni on may be 

r ead t o gr ant  a new t r i al  t o a def endant  as a mat t er  of  cour se 
whenever  an exper t  wi t ness f al sel y r epr esent s hi s or  her  
cr edent i al s.   See Just i ce Zi egl er ' s concur r ence,  ¶¶90,  97.   We 
do not  cr eat e such a per  se r ul e.  
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¶51 LOUI S B.  BUTLER,  JR. ,  J.    ( concur r i ng) .   I  j oi n t he 

maj or i t y opi ni on.   I  wr i t e separ at el y because I  al so agr ee wi t h 

Just i ce Zi egl er  t hat  t hi s mat t er  can be r ever sed pur suant  t o 

Wi s.  St at .  § 751. 06,  di scr et i onar y r ever sal ,  as t he r eal  

cont r over sy has not  been f ul l y t r i ed.   I  t her ef or e r espect f ul l y 

concur .  
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¶52 ANNETTE KI NGSLAND ZI EGLER,  J.    ( concur r i ng) .   I  

concur  wi t h t he maj or i t y opi ni on because I  cannot  condone t he 

conduct  of  an exper t  who was cal l ed t o r ef ut e t he def endant ' s 

cr edi bi l i t y  but  t hen t hat  exper t  f al s i f i ed hi s t est i mony bef or e 

t he j ur y.   I n a case such as t hi s,  wher e i t  i s  l ar gel y 

c i r cumst ant i al  and cr edi bi l i t y  i s  cr i t i cal ,  a j ur y shoul d be 

ent i t l ed t o r each i t s concl usi ons based on evi dence t hat  i s not  

der i ved f r om a wi t ness who f abr i cat es hi s cr edent i al s.   Her e,  a 

ser i ous quest i on exi st s as t o whet her  t he i nt er est s of  j ust i ce 

wer e ser ved.    

¶53 Even beyond t he i nf or mat i on known t o t he c i r cui t  cour t  

about  Dr .  Shai bani  mi sr epr esent i ng hi s af f i l i at i on wi t h Templ e 

Uni ver si t y,  i t  has been subsequent l y al l eged t hat  Shai bani  was 

not  empl oyed at  Vi r gi ni a Tech,  never  wor ked f or  t he U. S.  

Depar t ment  of  Just i ce,  never  wor ked f or  or  cont r act ed wi t h t he 

Feder al  Bur eau of  I nvest i gat i on,  never  wor ked f or  Conemaugh 

Memor i al  Medi cal  Cent er ,  and was never  of f i c i al l y  r ecogni zed as 

t he " sci ent i f i c  advi sor "  f or  a v i ol ent  cr i mes r esponse t eam i n 

Bedf or d,  Vi r gi ni a. 1  These new al l egat i ons,  coupl ed wi t h t he 

exi st i ng mi sr epr esent at i ons by Shai bani  pr esent ed t o t he c i r cui t  

cour t ,  l ead me t o t he concl usi on t hat  t he r eal  cont r over sy was 

not  f ul l y  t r i ed and,  t hus,  r ever si ng i n t he i nt er est  of  j ust i ce 

i s war r ant ed.   

                                                 
1 Pl ude' s counsel  sent  a l et t er  t o t he Wi sconsi n Depar t ment  

of  Just i ce ( DOJ)  i n Januar y 2006 al l egi ng t hese f act s.   The 
l et t er  and t he DOJ' s r esponse i s f ound i n t he appendi x of  
Pl ude' s r epl y br i ef ,  whi ch may be obt ai ned at  t he Wi sconsi n 
St at e Law Li br ar y,  Madi son,  Wi sconsi n.    
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¶54 I  wr i t e separ at el y because I  r espect f ul l y di sagr ee 

wi t h t he maj or i t y ' s concl usi on t o deci de t hi s case on t he basi s 

of  newl y- di scover ed evi dence.   I  do not  bel i eve t hat  t he c i r cui t  

cour t  er r oneousl y exer ci sed i t s  di scr et i on,  as t he maj or i t y 

concl udes.   I  have concer ns over  t he devel opment  of  t he l aw and 

how t he maj or i t y ' s deci s i on squar es wi t h exi st i ng pr ecedent  and 

l ongst andi ng j ur i spr udence.   I  am concer ned t hat  we ar e not  

pr ovi di ng cl ear  di r ect i on t o t he user s of  t he cour t s.   My 

pr ef er ence woul d be t o r emand f or  a new t r i al  i n t he i nt er est  of  

j ust i ce or  t o r emand t o t he c i r cui t  cour t  so i t  coul d consi der  

whet her  a new t r i al  shoul d be conduct ed gi ven t he new 

al l egat i ons of  mi sr epr esent at i ons,  whet her  Shai bani  woul d st i l l  

qual i f y as an exper t ,  and t he t heor y of  " newl y- di scover ed 

evi dence"  advanced by t he maj or i t y.   Accor di ngl y ,  I  r espect f ul l y  

concur .    

I .  I NTEREST OF JUSTI CE 

¶55 I  r espect f ul l y di sagr ee wi t h t he maj or i t y ' s deci s i on 

t o deci de t hi s case on t he t heor y of  newl y- di scover ed evi dence.   

I nst ead,  t hi s case shoul d be deci ded pur suant  t o Wi s.  St at .  

§ 751. 06,  " Di scr et i onar y r ever sal . "   That  sect i on pr ovi des t hi s  

cour t  wi t h uni que,  di scr et i onar y aut hor i t y t o or der  a new t r i al  

when we concl ude t hat  t he r eal  cont r over sy has not  been f ul l y 

t r i ed or  when t her e i s a pr obabl e mi scar r i age of  j ust i ce.   

" [ T] he cour t  of  appeal s,  l i ke t hi s cour t ,  has br oad power  of  

di scr et i onar y r ever sal . "   Vol l mer  v.  Luet y,  156 Wi s.  2d 1,  19,  

456 N. W. 2d 797 ( 1990) .   When t he di scr et i onar y r ever sal  power  i s 

i nvoked on t he gr ounds t hat  t he r eal  cont r over sy has not  been 
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f ul l y  t r i ed,  " i t  i s  unnecessar y f or  an appel l at e cour t  t o f i r st  

concl ude t hat  t he out come woul d be di f f er ent  on r et r i al . "   I d.   

However ,  under  t he newl y- di scover ed evi dence t heor y,  t he 

maj or i t y must ,  and i t  does,  r each t he concl usi on t hat  t he 

out come woul d l i kel y be di f f er ent .   See maj or i t y  op. ,  ¶49.   I n 

l i ght  of  t he evi dence pr esent ed at  t r i al ,  I  am not  so cer t ai n.    

¶56 I n t hi s case,  Shai bani  was cal l ed as a wi t ness t o 

pr ove t hat  Pl ude was not  t r ut hf ul .   Pl ude descr i bed t o t he 

pol i ce how he f ound hi s wi f e s l umped over  t he t oi l et  wi t h her  

f ace i n t he t oi l et  bowl .   He gave at  l east  t hr ee di f f er ent  

ver si ons of  how he f ound her ,  but  each account  i ncl uded her  f ace 

bei ng i n t he t oi l et .   Dr .  Shai bani  was cal l ed as a wi t ness t o 

r ef ut e t hose st at ement s.  

¶57 Shai bani  was an i mpor t ant  wi t ness because he assi st ed 

t he j ur y i n maki ng an i nf er ent i al  st ep t owar ds gui l t .   Shai bani  

was t he onl y exper t  who t est ed Pl ude' s st at ement s of  how he 

f ound Genel l ,  and Shai bani  was t he onl y wi t ness who di r ect l y 

at t acked Pl ude' s  cr edi bi l i t y .   Si mpl y st at ed,  gi ven t he f i ndi ngs 

f r om Shai bani ' s i nj ur y mechani sm anal ysi s t est i ng,  Pl ude' s 

st at ement s t o t he pol i ce coul d not  be t r ue.    

¶58 The maj or i t y spends much t i me di scussi ng how 

Shai bani ' s t est i mony t akes Dr .  Hunt i ngt on' s2 t est i mony t hat  

                                                 
2 Dr .  Hunt i ngt on t est i f i ed as t he St at e' s pat hol ogi st .  
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Genel l  dr owned i n t he t oi l et  bowl  a cr i t i cal  st ep f ur t her . 3  I  

di sagr ee.   Ei t her  Shai bani  or  Jul i us Bal l anco' s4 t est i mony coul d 

ser ve t hat  pur pose.   No ot her  wi t ness,  however ,  went  t o t he 

hear t  of  Pl ude' s cr edi bi l i t y  l i ke Shai bani .   Her e,  i f  t he j ur y 

bel i eved Shai bani ,  t he j ur y coul d not  bel i eve Pl ude.   Under  t he 

f act s of  t hi s case,  because Shai bani ' s t est i mony was of f er ed t o 

t ar ni sh t he def endant ' s cr edi bi l i t y  and Shai bani  l i ed t o t he 

j ur y,  t he mat t er  was not  f ul l y  t r i ed.   Shai bani ' s r epr ehensi bl e 

mi sr epr esent at i ons l ead me t o concl ude t hat  t he r eal  cont r over sy 

was not  f ul l y  t r i ed,  and i t  i s  i n t he i nt er est  of  j ust i ce t hat  

t he mat t er  be r et r i ed.    

I I .  MAJORI TY OPI NI ON 

¶59 I  bel i eve we shoul d r ever se i n t he i nt er est  of  

j ust i ce.   The maj or i t y,  on t he ot her  hand,  r ever ses on a t heor y 

of  newl y- di scover ed evi dence.   Thi s,  however ,  pr oduces f i ve 

poi nt s of  concer n t hat  pr ecl ude me f r om j oi ni ng t he maj or i t y.   

Fi r st ,  I  di sagr ee wi t h how t he maj or i t y opi ni on vi ews t he t heor y 

of  t he case,  bot h f or  t he St at e and t he def ense.   Second,  Pl ude 

never  ar gued t he newl y- di scover ed evi dence t heor y set  f or t h by 

t he maj or i t y,  and t hus,  t he c i r cui t  cour t  coul d not  have 

                                                 
3 I f  we ar e t o wei gh t he t est i mony t hat  r el at es t o t he 

el ement s of  t he of f ense,  we woul d t ypi cal l y be eval uat i ng t he 
suf f i c i ency of  t he evi dence.   Her e,  i n my vi ew,  when consi der i ng 
t he suf f i c i ency of  t he evi dence as t o t he ul t i mat e quest i on of  
gui l t ,  t her e was suf f i c i ent  evi dence.   I  depar t  f r om t he 
maj or i t y ' s f ocus on t he i dea t hat  Shai bani  t ook Dr .  Hunt i ngt on' s 
t est i mony f ur t her  as t o t he t heor y of  i nvol unt ar y dr owni ng 
because I  bel i eve t hat  anal ysi s comes danger ousl y c l ose t o a 
suf f i c i ency of  t he evi dence det er mi nat i on.  

4 Jul i us Bal l anco t est i f i ed as t he St at e' s consul t i ng 
engi neer .  
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er r oneousl y exer ci sed i t s di scr et i on.   Thi r d,  t he newl y-

di scover ed evi dence t heor y does not  di ct at e r ever sal  i n t hi s 

case.   Four t h,  I  do not  bel i eve t he maj or i t y expl ai ns why t hi s  

case i s di f f er ent  f r om ot her  cases wher e an exper t  l i ed about  

hi s or  her  cr edent i al s.   As a r esul t ,  I  bel i eve t he maj or i t y 

opi ni on may be vi ewed as cont r ar y t o pr ecedent .   I ,  however ,  

f i nd t hi s case di st i ngui shabl e f r om ot her  Wi sconsi n pr ecedent .   

Fi f t h,  I  f ear  t he maj or i t y opi ni on coul d be vi ewed as decr easi ng 

t he ci r cui t  cour t ' s  r ol e i n eval uat i ng exper t  t est i mony.  

A.  Theor y of  t he case  

¶60 The maj or i t y bel i eves t hat  t he St at e' s t heor y of  t he 

case was t hat  Pl ude mur der ed Genel l  by poi soni ng her  and t hen 

dr owned her  i n t he t oi l et  bowl  wat er .   See maj or i t y op. ,  ¶4.   

The maj or i t y opi ni on t hus f ocuses on Shai bani ' s t est i mony as i t  

r el at es t o poss i bl e f or ced dr owni ng.   However ,  t he St at e' s  

t heor y was not  t hat  Pl ude dr owned Genel l ,  but  r at her ,  t hat  he 

caused her  deat h by gi v i ng her  an over dose.   The def ense' s 

t heor y was t hat  she commi t t ed sui c i de by an over dose. 5   

¶61 The maj or i t y,  i n r el y i ng on t he subst ance of  

Shai bani ' s t est i mony t o concl ude t hat  t he j ur y f ound Pl ude 

gui l t y because he dr owned hi s wi f e,  i n my vi ew,  mi sses t he 

poi nt .   Shai bani ' s t est i mony was onl y r el evant  f or  t he pur pose 

of  at t acki ng Pl ude' s st at ement s t o t he pol i ce.   He was not  

i nt r oduced i n suppor t  of  t he t heor y t hat  Pl ude dr owned hi s wi f e 

because t hat  was not  t he St at e' s t heor y of  t he case.   I f ,  as t he 

                                                 
5 To ascer t ai n t he t heor i es of  t he case,  I  r el y pr i mar i l y on 

t he cr i mi nal  compl ai nt ,  openi ng st at ement s,  and cl osi ng 
ar gument s.  
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maj or i t y does,  we assume t hat  t he St at e' s t heor y was not  t hat  

whi ch was char ged or  ar gued t o t he j ur y,  but  i nst ead was one of  

f or ced dr owni ng,  t hen t her e i s ot her  suf f i c i ent  evi dence t o 

suppor t  dr owni ng.   The j ur y coul d have r el i ed on ei t her  Shai bani  

or  Bal l anco f or  t hat  det er mi nat i on.   Even i f  t he j ur y 

di sr egar ded Shai bani ' s t est i mony al l  t oget her ,  t her e st i l l  woul d 

be suf f i c i ent  evi dence upon whi ch t o convi ct .   However ,  what  i s 

cr i t i cal  her e i s t he f act  t hat  Shai bani  s i ngl e- handedl y  

dest r oyed Pl ude' s cr edi bi l i t y  by expl ai ni ng t o t he j ur y why 

Pl ude' s st at ement s t o t he pol i ce coul d not  be t r ue.   I n a case 

such as t hi s,  t he f act  t hat  Shai bani  l i ed t o t he j ur y cr eat es 

er r or .  

¶62 The j ur y deci ded t hat  Pl ude commi t t ed f i r st - degr ee 

i nt ent i onal  homi ci de of  hi s wi f e Genel l .   Shai bani ' s t est i mony 

was of f er ed t o r ebut  Pl ude' s t hr ee ver si ons of  how he f ound 

Genel l  i n t he bat hr oom. 6  I n ot her  wor ds,  t hat  t est i mony was 

of f er ed t o at t ack Pl ude' s cr edi bi l i t y .   We know t hat  t he 

t heor i es advanced by t he par t i es r el at ed t o whet her  Genel l  

commi t t ed sui c i de by over dose or  whet her  she was a homi ci de 

vi ct i m who was gi ven a l et hal  dose of  pr escr i pt i on medi cat i on.   

We,  however ,  do not  know whet her  t he j ur y deci ded t hat  Pl ude 

caused t he over dose of  hi s soon t o be " separ at ed- f r om"  wi f e as 

ur ged by t he St at e,  or  whet her  t he j ur y f ound t hat  he dr owned 

her  i n t he t oi l et ,  or  whet her  t he j ur y consi der ed a combi nat i on 

                                                 
6 The ci r cui t  cour t  concl uded t hat  Shai bani  was ut i l i zed by 

t he St at e " t o cont r adi ct  t he def endant ' s i nquest  t est i mony t hat  
[ Pl ude]  f ound [ t he v i ct i m]  wi t h her  f ace suspended i n t he wat er  
of  t he t oi l et  bowl ,  suggest i ng deat h by sui c i de. "  
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of  t hose act s.   The j ur y di d,  nonet hel ess,  concl ude t hat  Pl ude 

was gui l t y.   

¶63 Because of  Shai bani ' s t est i mony,  t he j ur y,  r at her  t han 

r equi r i ng t he St at e t o meet  i t s bur den of  pr oof  as t o each 

el ement  of  t he of f ense char ged,  may have concl uded t hat  s i nce 

Pl ude cannot  be bel i eved,  he must  be gui l t y.   However ,  

Shai bani ' s t est i mony was r el evant  onl y as i t  r el at ed t o t he 

t r ut hf ul ness of  Pl ude' s st at ement s t o t he pol i ce,  not  as i t  

r el at ed t o a t heor y of  gui l t ,  whi ch was nei t her  f or war ded by t he 

St at e nor  def ended by Pl ude.   As a r esul t ,  I  must  depar t  f r om 

t he maj or i t y ' s anal ysi s.  

B.  Er r oneous exer ci se of  di scr et i on   

¶64 We must  keep i n mi nd t hat  i t  i s  t he c i r cui t  cour t  t hat  

pr esi ded over  t hi s t wo- week t r i al  and hear d near l y 40 wi t nesses.   

The maj or i t y,  however ,  concl udes t hat  t he c i r cui t  cour t  

er r oneousl y exer ci sed i t s di scr et i on even t hough t he " newl y-

di scover ed evi dence"  t heor y r el i ed on by t he maj or i t y was not  

pr esent ed t o t he c i r cui t  cour t ,  and i t  i s  not  even cl ear l y 

bef or e t hi s cour t . 7  I  woul d not  concl ude t hat  t he c i r cui t  cour t  

er r oneousl y exer ci sed i t s di scr et i on because t he t heor y r el i ed 

on by t he maj or i t y t oday was not  squar el y bef or e t he cour t ,  and 

                                                 
7 Pl ude does not  make t he ar gument  t hat  t he maj or i t y r el i es 

on——nei t her  t o t he c i r cui t  cour t  nor  t o t hi s cour t .   I n f act ,  
Pl ude does not  r eal l y asser t  a newl y- di scover ed evi dence t heor y 
t o t hi s cour t .   Rat her ,  Pl ude ar gues t hat  t hi s cour t  shoul d f i nd 
a const i t ut i onal  v i ol at i on under  Gi gl i o v.  Uni t ed St at es,  405 
U. S.  150 ( 1972) ;  however ,  t hi s cour t  concl udes no due pr ocess 
vi ol at i on has occur r ed.   Pl ude al so ar gues t hat  t hi s cour t  
shoul d adopt  t he Dauber t  st andar d,  but  t hi s i s not  addr essed by 
t he maj or i t y.  
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i t  never  deci ded t he i ssue.   Rat her ,  Pl ude ar gued t o t he c i r cui t  

cour t  t hat ,  i n l i ght  of  Shai bani ' s mi sr epr esent at i ons,  Shai bani  

was no l onger  qual i f i ed as an exper t ,  he was a f r aud on t he 

cour t ,  and Pl ude ar gued t he out dat ed doct r i ne of  " f al sus i n 

uno. " 8   

¶65 Speci f i cal l y,  Pl ude ar gued t o t he c i r cui t  cour t  t hat  

t he newl y- di scover ed evi dence r ender ed Shai bani ' s t est i mony 

i nadmi ssi bl e because he was no l onger  qual i f i ed as an exper t .   

Pl ude suppor t ed hi s newl y- di scover ed evi dence t heor y by ar gui ng 

t hat  as a r esul t  of  Shai bani ' s mi sr epr esent at i on,  " Shai bani  

[ was]  not  a qual i f i ed exper t . "   Pl ude asser t ed:  

[ i ] n l i ght  of  t he f act s sur r oundi ng Mr .  Shai bani ' s 
t est i mony and hi s f al se t est i mony suppl i ed at  t r i al ,  
t he cour t  must  gr ant  a new t r i al .   

.  .  .  I t  i s  wi t hi n t he t r i al  cour t ' s  di scr et i on 
t o det er mi ne whet her  or  not  a per son i s qual i f i ed as 
an exper t .   I n r e t he Commi t ment  of  Lar r y J.  Spr ost y,  
248 Wi s.  2d 480,  636 N. W. 2d 213 ( Wi s.  [ Ct . ]  App.  
2003) .    

¶66 The ci r cui t  cour t ,  however ,  speci f i cal l y concl uded 

t hat  Shai bani ,  based on hi s exper i ence,  was st i l l  a qual i f i ed 

exper t  and st at ed,  " [ h] er e,  t her e i s no evi dence t hat  Dr .  

Shai bani ' s i naccur at e t est i mony concer ni ng hi s cur r i cul um vi t ae 

                                                 
8 Fal sus i n uno doct r i ne:  

" ' [ T] her e i s an ol d maxi m ' f al sus i n uno,  f al sus i n 
omni bus'  ( f al se i n one t hi ng,  f al se i n al l ) ,  whi ch i s 
of t en much over emphasi zed by counsel ,  t hough i t  i s 
r ecogni zed by many cour t s i n t hei r  char ges t o t he 
j ur y.   But  t hi s i s onl y pr i mi t i ve psychol ogy,  and 
shoul d be compl et el y di scar ded. ' "   John H.  Wi gmor e,  A 
St udent s '  Text book of  t he Law of  Evi dence 181 ( 1935) .  

Bl ack' s Law Di ct i onar y 620 ( 7t h ed.  1999) .    
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makes hi s opi ni ons unr el i abl e.   The Cour t  al l owed Dr .  Shai bani  

t o t est i f y because of  hi s exper i ence i n t he f i el d,  pr i or  wor k i n 

t hi s ar ea,  educat i on and backgr ound,  and not  because he cl ai med 

t o be a c l i ni cal  pr of essor  at  Templ e Uni ver si t y. "   I n t he St at e 

of  Wi sconsi n,  whet her  an exper t  i s  qual i f i ed has al ways f al l en 

squar el y wi t hi n t he di scr et i on of  t he c i r cui t  cour t .  

¶67 The ci r cui t  cour t  acknowl edged t he St at e' s st i pul at i on 

t hat  Shai bani  mi sr epr esent ed hi s st at us wi t h Templ e Uni ver si t y,  

but  t he cour t  s t at ed,  " [ h] owever ,  t her e has been l i t t l e el se 

ar gued t hat  Dr .  Shai bani  di d not  have t he sci ent i f i c ,  t echni cal ,  

or  ot her  knowl edge t o t est i f y concer ni ng t he f act s of  t hi s case 

t hat  woul d assi st  t he t r i er  of  f act . "   The ci r cui t  cour t  

concl uded:   

Gi ven Dr .  Shai bani ' s educat i on,  t r ai ni ng,  
t eachi ng backgr ound,  and knowl edge,  t he [ c i r cui t ]  
[ c] our t  al l owed Dr .  Shai bani  t o t est i f y,  gi v i ng t he 
j ur y t he abi l i t y ,  as i t  must ,  t o j udge t he val ue of  
and t he cr edi bi l i t y  of  t he t est i mony.   The def ense has 
not  suggest ed any f act s ot her  t han t he i naccur at e 
cur r i cul um vi t ae i n quest i on t hat  was unt r ue or  
mi sl eadi ng t o t he j ur y.  

¶68 The ci r cui t  cour t  t hen concl uded t hat  Pl ude' s r el i ance 

on Spr ost y was mi spl aced and st at ed:   

Her e,  t her e i s no evi dence t hat  Dr .  Shai bani ' s 
i naccur at e t est i mony concer ni ng hi s cur r i cul um vi t ae 
makes hi s opi ni ons unr el i abl e.   The [ c i r cui t ]  [ c] our t  
al l owed Dr .  Shai bani  t o t est i f y because hi s exper i ence 
i n hi s f i el d,  pr i or  wor k i n t he ar ea,  educat i on and 
backgr ound,  and not  because he cl ai med t o be a 
c l i ni cal  pr of essor  at  Templ e Uni ver si t y.   No pr ej udi ce 
t o t he def endant  has been shown,  and I  cannot  gr ant  a 
new t r i al  based onl y on t he one i naccur acy i n Dr .  
Shai bani ' s cur r i cul um vi t ae.  
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( Emphasi s added. )   The ci r cui t  cour t  di d not  er r oneousl y  

exer ci se i t s di scr et i on i n maki ng t hese f i ndi ngs,  gi ven what  i t  

knew.  

¶69 I n addi t i on t o ar gui ng t hat  Shai bani  was not  qual i f i ed 

t o be an exper t ,  Pl ude,  r el y i ng on Johnson v.  Johnson9 and on 

Spr ost y,  ar gued t hat  " Shai bani ' s t est i mony per pet r at ed a pl ai n 

case of  f r aud upon t he cour t ,  whi ch i n i t sel f  r equi r es a new 

t r i al . " 10  Pl ude asser t ed t hat  because Shai bani  per pet r at ed f r aud 

upon t he cour t ——i . e. ,  he mi sr epr esent ed hi s cr edent i al s——al l  of  

hi s t est i mony shoul d be di scr edi t ed.   As st at ed above,  t he 

c i r cui t  cour t  di sagr eed and concl uded t hat  despi t e t he 

mi sr epr esent at i ons,  Shai bani  was st i l l  a qual i f i ed exper t .   

However ,  t he c i r cui t  cour t ,  i n so r ul i ng,  di d not  know of  t he 

subsequent  al l egat i ons t hat  Shai bani  had possi bl y f al s i f i ed 

ot her  qual i f i cat i ons.  

¶70 Pl ude al so ar gued t o t he c i r cui t  cour t  t hat  because 

Shai bani  l i ed about  one t hi ng,  he shoul d be deemed t o have l i ed 

about  al l  t hi ngs——i . e. ,  he ar gued " f al sus i n uno. "   I n Pl ude' s 

                                                 
9 Johnson v.  Johnson,  157 Wi s.  2d 490,  497- 98,  460 

N. W. 2d 166 ( Ct .  App.  1990) .  

10 Pl ude ar gued f r aud upon t he cour t  based upon what  he 
asser t ed as ( 1)  t he St at e bei ng const r uct i vel y awar e t hat  
Shai bani  woul d gi ve " exper t  t est i mony about  somet hi ng he r eal l y 
di d not  know about " ;  ( 2)  t he cour t  r el i ed on Shai bani ' s t i t l e t o 
qual i f y hi m;  and ( 3)  t he cour t  r el i ed upon Shai bani ' s t est i mony 
because no compar abl e wi t ness exi st ed.   
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post - convi ct i on br i ef  dat ed Mar ch 14,  2005, 11 he asser t ed t hat  

t he j ur y ' s ver di ct  shoul d be set  asi de because " [ n] ewl y 

di scover ed evi dence shows t hat  t he St at e' s sol e exper t  wi t ness,  

Mr .  Shai bani ,  t est i f i ed i n f al sus i n uno, "  i . e. ,  f al se i n one 

t hi ng,  f al se i n al l .   Pl ude asser t ed t hi s doct r i ne,  even t hough 

t he doct r i ne i s out dat ed and i t s use has been hi ghl y 

cr i t i c i zed. 12  

¶71 The maj or i t y ' s deci s i on t oday,  may appear  t o r evi ve 

t he doct r i ne of  " f al sus i n uno" ——f al se i n one t hi ng,  f al se i n 

al l ——despi t e t he f act  t hat  t he doct r i ne f el l  out  of  f avor  l ong 

ago.   See Fal sus i n Uno Wi s JI ——Cr i mi nal  305,  Comment  ( st at i ng 

t hat  t hi s i nst r uct i on i s not  f avor ed) ;  see al so Bl ack' s Law 

Di ct i onar y 620 ( 7t h ed.  1999)  ( c i t i ng t o John H.  Wi gmor e,  A 

St udent s '  Text book of  t he Law of  Evi dence 181 ( 1935)  ( st at i ng 

t hat  t he doct r i ne shoul d be compl et el y di scar ded) ) .   I  do not  

bel i eve t hat  i t  i s  t hi s cour t ' s  i nt ent  t o r evi ve t he doct r i ne by  

i t s deci s i on t oday,  and I  conc l ude t hat  t hi s doct r i ne shoul d 

have no i mpact  i n t hi s case.  

¶72 I n sum,  I  r espect f ul l y di sagr ee wi t h t he maj or i t y ' s 

det er mi nat i on t hat  t he c i r cui t  cour t  er r oneousl y exer ci sed i t s 

                                                 
11 He asser t ed t hr ee r easons t o set  asi de t he ver di ct ,  but  

t hi s cour t  has deci ded t hi s case based on a newl y- di scover ed 
evi dence t heor y.   Pl ude al so al l eged a di scover y v i ol at i on,  and 
he al l eged t hat  when t he ci r cui t  cour t  r ul ed t hat  t he cause of  
deat h was an over dose,  i t  r ul ed as a mat t er  of  l aw t hat  t he 
St at e f ai l ed t o car r y i t s bur den.    

12  See Fal sus i n Uno Wi s JI ——Cr i mi nal  305,  whi ch st at es " USE 
OF THI S I NSTRUCTI ON I S NOT FAVORED. "   See i d.  Comment  ( st at i ng 
t hat  " t hi s i nst r uct i on shoul d not  be r out i nel y gi ven"  and i s 
onl y appr opr i at e wher e t her e i s  a suf f i c i ent  evi dent i ar y basi s  
t o show " t her e was wi l l f ul  f al se swear i ng" ) .  
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di scr et i on when consi der i ng t he ar gument s.   The ci r cui t  cour t  

shoul d not  be r equi r ed t o sear ch f or  ar gument s t hat  ar e not  

pr esent ed,  especi al l y when compet ent  counsel  r epr esent s t he 

def endant .   I n an or al  deci s i on on August  9,  2005,  and a wr i t t en 

memor i al i zat i on of  t hat  or al  dec i s i on f i l ed on August  26,  2005,  

t he c i r cui t  cour t  pr oper l y exer ci sed i t s di scr et i on when 

consi der i ng t he i ssues bef or e i t  and t he al l egat i ons made at  

t hat  t i me.   At  t he or al  deci s i on,  t he c i r cui t  cour t  st at ed,  " I  

woul d,  [ ]  not e t hat  at  t i mes [ t he]  def endant  used a shot gun 

appr oach f or  r el i ef .   I  f i nd onl y t he t hr ee ar gument s addr essed 

by t he Cour t  t hat  wer e f ul l y devel oped f or  r evi ew.   I  r ej ect  any 

ot her  ar gument s not  f ul l y  devel oped f or  r evi ew. "    

¶73 Today t he maj or i t y concl udes t hat  t he c i r cui t  cour t  

er r oneousl y exer ci sed i t s di scr et i on because " [ t ] he c i r cui t  

cour t  di d not  eval uat e whet her  a r easonabl e pr obabi l i t y  exi st ed 

t hat  a di f f er ent  r esul t  woul d be r eached at  a new t r i al  i f  t he 

j ur y knew Shai bani  mi sr epr esent ed hi s cr edent i al s. " 13  Maj or i t y 

op. ,  ¶¶30,  49.   However ,  t he c i r cui t  cour t  di d not  consi der  

whet her  a j ur y woul d come t o a di f f er ent  r esul t  had i t  known 

Shai bani  mi sr epr esent ed hi s cr edent i al s because Pl ude never  

                                                 
13 I t  shoul d be not ed t hat  gener al l y i n a case wher e a 

def endant  was deni ed an oppor t uni t y t o i mpeach a wi t ness because 
t he i mpeachi ng i nf or mat i on was unknown at  t he t i me of  t r i al ,  t he 
wi t ness i n quest i on i s l i kel y goi ng t o t est i f y at  t he r et r i al .   
Thus,  t he def endant  wi l l  have an oppor t uni t y t o i mpeach t hat  
wi t ness and t he j ur y can pr oper l y consi der  t he wi t ness' s  
t est i mony and t he i mpeachi ng i nf or mat i on.   However ,  i n t he case 
at  hand,  Shai bani  l i kel y wi l l  not  even t est i f y at  a subsequent  
t r i al  because hi s t est i mony was unnecessar y i n l i ght  of  
Bal l anco' s t est i mony.   
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ar gued t hat  t o t he c i r cui t  cour t .   Thus,  I  depar t  f r om t he 

maj or i t y and concl ude t hat  t he ci r cui t  cour t  di d not  er r oneousl y 

exer ci se i t s di scr et i on.  

C.  Newl y- di scover ed evi dence t heor y does not  di c t at e r ever sal  i n 
t hi s case 

¶74 The maj or i t y concl udes t hat  i f  Pl ude knew t hat  

Shai bani  was mi sr epr esent i ng hi s st at us at  Templ e Uni ver si t y,  

Pl ude coul d have i mpeached Shai bani  and di scr edi t ed hi s  

t est i mony,  whi ch,  i n t he eyes of  t hi s cour t ,  gi ves r i se t o " a 

r easonabl e pr obabi l i t y  t hat  a j ur y hear i ng of  Shai bani ' s f al se 

t est i mony under  oat h woul d r each a di f f er ent  r esul t . "   See 

maj or i t y op. ,  ¶¶35,  37,  40,  46.   However ,  even assumi ng t hat  

Shai bani  was i mpeached and t he j ur y di sr egar ded ever yt hi ng he 

had t o say,  t he j ur y woul d t hen have been i n a posi t i on t o wei gh 

t he r emai ni ng t est i mony agai nst  Pl ude' s def ense of  how he came 

t o f i nd Genel l ,  s l umped over ,  f ace i n t he t oi l et ,  and t hat  she 

commi t t ed sui c i de by over dose.   How does t he maj or i t y concl ude 

t hat  t her e woul d have been a di f f er ent  r esul t  wi t h r espect  t o 

t he t heor y of  t he case advanced by t he par t i es——Pl ude over dosed 

Genel l ?  Why does t he maj or i t y not  engage i n a suf f i c i ency of  

t he evi dence anal ysi s?  Fr om t he deci s i on t oday,  i t  i s  uncl ear  

when a cour t  shoul d appl y t he newl y- di scover ed evi dence 

anal ysi s,  a Spr ost y anal ysi s,  or  a suf f i c i ency of  t he evi dence 

anal ysi s.   

¶75 I n addi t i on,  what  i mpact  t hi s newl y- di scover ed 

evi dence may have at  a new t r i al  cal l s f or  specul at i on.   Unl i ke 

most  " newl y- di scover ed evi dence, "  wher e t he new evi dence woul d 
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be i nt r oduced at  a subsequent  t r i al , 14 or  go t o an el ement  of  t he 

of f ense,  t her e i s absol ut el y no assur ance t hat  Shai bani  wi l l  

t est i f y at  t he new t r i al  or  t hat  hi s mi sst at ement s wi l l  have any  

bear i ng on a new t r i al .   Typi cal l y,  newl y- di scover ed evi dence 

woul d have si gni f i cant  i mpact  at  a new t r i al .   Her e,  however ,  

t he St at e coul d hi r e a new exper t .   The St at e may j ust  concl ude 

t hat  Shai bani ' s t est i mony was cumul at i ve and unnecessar y.   The 

St at e may deci de i t  wi l l  not  cal l  someone who l i ed under  oat h.   

Cl ear l y,  t he St at e had no i dea t hat  Shai bani  pr esent ed f al se 

t est i mony unt i l  af t er  t he t r i al .   Thus,  t he " newl y- di scover ed 

evi dence"  her e i s r eal l y st al e,  i mpeachment  evi dence,  whi ch i s  

not  l i kel y t o be i nt r oduced at  a new t r i al .   The i mpact  of  t hi s 

                                                 
14 See,  e. g. ,  St at e v.  Cl ar ke,  36 Wi s.  2d 263,  279,  153 

N. W. 2d 61 ( 1967)  ( newl y di scover ed t est i mony f r om a j ani t or  t hat  
def endant  was not  t he man he saw at  t he scene not  suf f i c i ent  t o 
awar d a new t r i al  because no r eason t o bel i eve t hat  t he j ur y 
woul d have accor ded mor e wei ght  t o j ani t or ' s t est i mony t han t hat  
of  t he ot her  eye wi t nesses) ;  St at e v.  Chaboni an,  50 Wi s.  2d 574,  
584- 85,  185 N. W. 2d 289 ( 1971)  ( newl y di scover ed evi dence of  t he 
pr esence of  an or nament  i n def endant ' s st or e,  whi ch woul d 
di spr ove hi s t est i mony t hat  he never  saw t he mi ssi ng or nament ,  
not  enough t o war r ant  a new t r i al  because a di f f er ent  r esul t  
upon r et r i al  not  l i kel y) ;  St at e v.  Boyce,  75 Wi s.  2d 452,  457-
63,  249 N. W. 2d 758 ( 1977)  ( i n t hef t  by f r aud pr osecut i on,  cour t  
di d not  abuse i t s di scr et i on because t he cour t  concl uded t hat  
exper t  t est i mony r egar di ng handwr i t i ng anal ysi s woul d not  change 
t he out come of  t he t r i al ) ;  St at e v.  Bembenek,  140 Wi s.  2d 248,  
251- 58,  409 N. W. 2d 432 ( Ct .  App.  1987)  ( pol ygr aph exami nat i on 
t hat  showed t he def endant  di d not  mur der  t he v i c t i m woul d not  be 
admi ssi bl e at  t r i al ,  so i t  does not  const i t ut e " newl y di scover ed 
evi dence"  and j ai l - house conf ess i on al so not  admi ssi bl e at  t r i al  
so not  t ype of  " newl y di scover ed evi dence"  t hat  war r ant s a new 
t r i al ) ;  St at e v.  Ecker t ,  203 Wi s.  2d 497,  515- 17,  553 N. W. 2d 539 
( Ct .  App.  1996)  ( newl y di scover ed eyewi t ness t est i mony as t o 
def endant ' s wher eabout s dur i ng homi ci de does not  war r ant  a new 
t r i al  because unl i kel y t hat  i t  woul d l ead t o a di f f er ent  
r esul t ) .   
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newl y- di scover ed evi dence at  a new t r i al  i s  specul at i ve at  best .   

On t he ot her  hand,  t he i mpact  of  Shai bani ' s t est i mony at  t he 

t r i al  her e,  wher e i t  di r ect l y  gut t ed Pl ude' s cr edi bi l i t y ,  i s  

s i gni f i cant  and quant i f i abl e.   I f  t he j ur y bel i eved Shai bani ' s  

i nj ur y mechani sm anal ysi s,  t hey coul d not  bel i eve Pl ude.  

¶76 Mor eover ,  i n or der  f or  evi dence t o qual i f y as " newl y-

di scover ed evi dence, "  i t  must  not  be cumul at i ve.   To t he ext ent  

t hat  Shai bani ' s t est i mony r el at es t o a l i kel i hood of  acci dent al  

dr owni ng i n t he t oi l et ,  hi s t est i mony i s cumul at i ve because 

anot her  exper t  wi t ness,  Jul i us Bal l anco,  essent i al l y  t est i f i ed 

t o t he same i nf or mat i on.   I n shor t ,  Shai bani ' s t est i mony i s 

cumul at i ve t o t hat  of  Bal l anco wi t h r espect  t o t aki ng Dr .  

Hunt i ngt on' s t est i mony a st ep f ur t her . 15  

¶77 Speci f i cal l y,  Shai bani  was not  and i s not  a necessar y 

t r i al  wi t ness because Bal l anco t est i f i ed at  t r i al  t hat  a v i ct i m 

coul d not  dr own i n a t oi l et  wi t hout  anot her  per son f or ci ng t he 

vi ct i m' s f ace i nt o t he wat er .   Ther ef or e,  even excl udi ng 

Shai bani ' s t est i mony,  a r easonabl e j ur y coul d st i l l  r each t he 

same concl usi on.    

¶78 Mor eover ,  Shai bani ' s t est i mony shoul d be pl aced i n 

cont ext .   The St at e' s case- i n- chi ef  consi st ed of  ni ne days of  

t est i mony begi nni ng on December  3,  2002,  and cont i nued t hr ough 

t hr ee- quar t er s of  t he day on December  11,  2002.   Shai bani  

t est i f i ed on December  11,  2002,  and,  based on t i me st amps i n t he 

t r anscr i pt ,  i t  l i kel y encompassed l ess t han t wo hour s of  

                                                 
15 The St at e concedes t hat  Dr .  Shai bani  i s  not  cumul at i ve.   

However ,  t he St at e——i n my vi ew——i nappr opr i at el y concedes t hat  
t he newl y- di scover ed evi dence i n t hi s case was not  cumul at i ve.   
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t est i mony;  hi s t est i mony consi st ed of  appr oxi mat el y 63 pages out  

of  appr oxi mat el y  1, 479 pages of  t r i al  t est i mony,  not  excl udi ng 

di scussi ons out si de of  t he pr esence of  t he j ur y i ncl uded i n t he 

t r anscr i pt s.   Shai bani  was one of  35 wi t nesses t hat  appear ed 

dur i ng t he St at e' s case- i n- chi ef ,  l et  al one t he def ense case.   

Shai bani  was al so br i ef l y cal l ed dur i ng r ebut t al  i n or der  t o 

cont r adi ct  t he def ense' s exper t  i n bi omedi cal  engi neer i ng,  but  

t hi s consi st ed of  l ess t han 30 pages of  t r i al  t r anscr i pt .        

¶79 As t he cour t  of  appeal s concl uded,  " t her e wer e 

mul t i pl e ot her  pi eces of  evi dence t hat  woul d suppor t  Pl ude' s 

convi ct i on,  di mi ni shi ng any l i kel i hood Shai bani ' s 

mi sr epr esent at i on coul d have af f ect ed t he j ur y ' s j udgment . " 16 

                                                 
16 The cour t  of  appeal s wr ot e:  

For  exampl e,  Pl ude gave var yi ng descr i pt i ons of  t he 
posi t i on i n whi ch he f ound Genel l ' s  body.   Genel l  had 
an i nt er nal  br ui se on her  neck,  sust ai ned whi l e she 
was st i l l  al i ve,  t hat  coul d not  be expl ai ned by CPR 
but  was consi st ent  wi t h her  neck bei ng f or ced agai nst  
t he t oi l et  r i m.  

Mor eover ,  a " consul t i ng engi neer "  who speci al i zed 
i n pl umbi ng t est i f i ed t hat  t he par t i cul ar  t oi l et  i n 
quest i on i s desi gned t o pr event  acci dent al  dr owni ng 
and t hat  he knew of  no case wher e an adul t  dr owned i n 
a t oi l et  bowl  absent  f or ce.   He al so est i mat ed t he 
vol ume of  wat er  di spl aced f r om t he bowl .   Because i t  
cont ai ned vomi t ,  i t  was evi dent  t he t oi l et  had not  
been f l ushed,  but  t he appr oxi mat e one pi nt  of  
di spl aced wat er  was not  expl ai ned by vomi t i ng- -
somet hi ng mor e f or cef ul  had t o have caused t he 
di spl acement .   [ St at e' s]  exper t  t est i f i ed t hat ,  based 
on Pl ude' s f i r st  ver si on of  how he f ound Genel l ,  she 
coul d not  have had her  mout h and nose i n t he wat er .  

Genel l  had pl anned t o have her  mot her  pi ck her  up 
on t he day of  her  deat h and was goi ng t o r et ur n wi t h 
her  mot her  t o Mi nnesot a.   Fr om t her e,  Genel l  had 
pl anned t o move t o Texas.   Her  cowor ker s t est i f i ed she 



No.   2005AP2311- CR. akz 

 

17 
 

¶80 I n many ways,  t he maj or i t y deci s i on t oday l ooks l i ke 

i t  shoul d under t ake a suf f i c i ency of  t he evi dence anal ysi s.   

Typi cal l y,  when eval uat i ng ev i dence as i t  r el at es t o t he 

ul t i mat e concl usi on of  gui l t ,  t he cour t  wi l l  l ook t o see i f  

t her e i s ot her  evi dence t o suppor t  t he ver di ct .   Her e,  t he 

maj or i t y det er mi nes t hat  Shai bani ' s t est i mony f ur t her ed t he 

t est i mony of  t he St at e' s pat hol ogi st ,  Dr .  Hunt i ngt on,  as t o t he 

ul t i mat e quest i on of  gui l t .   The maj or i t y r easons t hat  i f  t he 

j ur y knew of  Shai bani ' s f al se cr edent i al s,  t he j ur y may not  have 

convi ct ed Pl ude.   However ,  I  am not  so cer t ai n.   Dr .  Hunt i ngt on 

di d t est i f y t hat  i t  was mor e l i kel y t han not  t hat  t he f l ui d i n 

t he v i ct i m' s l ungs came f r om t he t oi l et  bowl  r at her  t han f r om 

pul monar y edema.   Maj or i t y op. ,  ¶20.   Shai bani  di d t est i f y t hat  

                                                                                                                                                             
was l ooki ng f or war d t o a new l i f e and had been 
secr et l y savi ng money f or  t he move.  

Pl ude exhi bi t ed unusual  behavi or  t he day of  
Genel l ' s  deat h.   He evi dent l y sai d t o her ,  " I  t ol d you 
not  t o l eave me. "   He t hen checked wi t h her  super vi sor  
about  her  l ast  paycheck and i nsur ance pol i cy and l at er  
i nsi st ed t hat  Genel l  be cr emat ed i mmedi at el y.  

The cr i me scene was al so qui t e c l ean despi t e 
appr oxi mat el y f or t y capsul es of  Fi or i cet  havi ng been 
opened.   Genel l ' s  t humbpr i nt  was on onl y one capsul e 
and t he pi l l  bot t l e.   Pl ude' s f i nger pr i nt s wer e 
nowher e,  despi t e hi s havi ng used t he Fi or i cet  bef or e.  

Fur t her ,  t he comput er  sear ches t hat  Pl ude cl ai ms 
ar e excul pat or y ar e onl y mi ni mal l y so.   Whoever  
per f or med t he sear ch on Genel l ' s  comput er  onl y 
exami ned t he f i r st  page of  var i ous r esul t s- - no page 
wi t h dosi ng i nf or mat i on was ever  di spl ayed on t he 
comput er .   

St at e v.  Pl ude,  No.  2005AP2311- CR,  unpubl i shed s l i p op. ,  ¶¶46- 51 

( Wi s.  Ct .  App.  Mar .  6,  2007) .   
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" hi s exper i ment s i ndi cat ed t o a r easonabl e degr ee of  sci ent i f i c  

cer t ai nt y t hat  Genel l  coul d not  have i nhal ed t oi l et  bowl  wat er  

on her  own, "  but  r at her  t hat  i t  woul d t ake 60 pounds of  pr essur e 

t o t he back of  Genel l ' s  head i n or der  t o get  her  f ace i n t he 

wat er  and keep i t  t her e.   Maj or i t y op. ,  ¶25.   Shai bani  al so 

t est i f i ed t hat  t he l aws of  physi cs woul d not  al l ow Genel l  t o 

keep her  f ace i n t he wat er  wi t hout  someone el se f or c i ng her  f ace 

i nt o t he wat er .   I n ot her  wor ds,  t he t est i mony suppor t ed t he 

not i on t hat  wi t hout  assi st ance,  t he l aws of  physi cs woul d pul l  

t he unconsci ous per son' s head out  of  t he t oi l et  bowl  and 

t her ef or e,  pr event  dr owni ng.   Thi s t est i mony,  however ,  does not  

st and al one or  unsuppor t ed.  

¶81 I f  one coul d concl ude t hat  Shai bani ' s t est i mony t ook 

Dr .  Hunt i ngt on' s  t est i mony f ur t her  and dr ove t he convi ct i on 

her e,  one coul d equal l y det er mi ne t hat  i t  was t he t est i mony of  

Bal l anco t hat  t ook Dr .  Hunt i ngt on' s t est i mony f ur t her  and dr ove 

t he convi ct i on.   The r ecor d r eveal s suf f i c i ent  evi dence on t hat  

poi nt .   Li ke Shai bani ,  Bal l anco t est i f i ed t hat  t oi l et s ar e 
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desi gned i n such a way t hat  a per son cannot  dr own i n a t oi l et  

unl ess someone el se f or ces hi s or  her  f ace i nt o t he wat er . 17  

¶82 When asked whet her  dr owni ng was a concer n f or  t he 

pl umbi ng i ndust r y,  Bal l anco t est i f i ed t hat  i t  was a maj or  

concer n.   Bal l anco st at ed:  

Yes,  dr owni ng i s.   One of ,  one of  t he t hi ngs t hat  
we [ ar e]  al ways eval uat i ng i s any t i me t hat  you have a 
body of  wat er  t her e i s pot ent i al  f or  dr owni ng.   And 
one of  t he concer ns wi t h dr owni ng i s t wo f ol d.   Smal l  
chi l dr en,  especi al l y babi es and al so,  [ ]  we cal l  t he 
bar  l ounge out r ageous r est aur ant  phenomena wher e 
peopl e t end t o vomi t  i n t he wat er  c l oset .   And we 
don' t  want  t hem t o go i n t o vomi t  and t hen dr own i n 
t he wat er  c l oset  i f  t hey passed out .  

¶83 Wi t h r egar d t o t he par t i cul ar  model  of  t oi l et  i n t hi s 

case,  Bal l anco t est i f i ed t hat  he was f ami l i ar  wi t h t hi s t oi l et .   

He st at ed,  " Yes,  t hat  i s  a Mansf i el d wat er  c l oset .   Mansf i el d i s  

based i n Ohi o.   Thei r  chi ef  engi neer  i s a good f r i end,  Bur t  

Pr est on. "   Bal l anco i nspect ed t hi s par t i cul ar  t oi l et  and 

t est i f i ed t hat  t hi s t oi l et ,  i ncl udi ng t he wat er  l evel ,  was i n 

                                                 
17 Jul i us Bal l anco gr aduat ed f r om St evens I nst i t ut e of  

Technol ogy wi t h a degr ee i n mechani cal  engi neer i ng f l ui d f l ow 
heat  and power .   He i s a r egi st er ed pr of essi onal  engi neer  i n s i x  
st at es,  hol ds a mast er  pl umber s l i cense,  t eaches t r ai ni ng 
pr ogr ams acr oss t he count r y r egar di ng codes and st andar ds,  and 
t eaches pl umbi ng engi neer i ng basi cs and advance pl umbi ng 
engi neer i ng at  Howl i n Washi ngt on Col l ege.   Mr .  Bal l anco 
par t i c i pat es i n t he desi gn and devel opment  of  t oi l et s,  has 
conduct ed ext ensi ve r esear ch r egar di ng pl umbi ng f i xt ur es and 
saf et y of  t oi l et s,  and ser ves on a number  of  commi t t ees such as 
t hose char ged wi t h devel opi ng new st andar ds f or  t oi l et s,  
r egul at i ng wat er  qual i t y,  and r egul at i ng pl ast i c pi pes and 
f i t t i ngs used i n pl umbi ng.   I n addi t i on,  Mr .  Bal l anco has been a 
guest  speaker  at  t he wor l d pl umbi ng conf er ence,  publ i shes 
col umns ever y mont h f or  " PM Magazi ne, "  ( pl umbi ng and mechani cal )  
and " PM Engi neer "  and has wr i t t en seven books i ncl udi ng 
" Bal l anco on Pl umbi ng. "    
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compl i ance wi t h al l  st andar ds.   I n shor t ,  t he t oi l et  was wor ki ng 

pr oper l y.    

¶84 When asked whet her  t hi s " bowl  [ was]  desi gned t o 

pr event  bot h nose and mout h emer si on [ ] ,  wi t hout  cont or t i on, "  

Bal l anco t est i f i ed:  

I t  i s  not  spec i f i cal l y desi gned.   I t  i s  [ a]  
secondar y ef f ect  of  t he desi gn so t hat  t he mout h and 
nose cannot  come i n cont act  i f  someone passes out .   I t  
i s  j ust  t he nat ur e of  how t he bowl  came i nt o bei ng.   
I t  i s  somet hi ng t hat  we l ook at .   But ,  act ual l y,  i t  
was because of  ot her  f act or s t hat ,  you know,  t hat  you 
get  secondar y ef f ect s f r om t he pr i mar y desi gn f act or s.   

The pr osecut or  t hen asked:  

 Wel l ,  l et ' s  t al k about  t hat .   I f  t hat  per son wer e 
t o go unconsci ous,  l et s assume t hat  per son i s a f emal e 
bet ween- —appr oxi mat el y t he age 28,  wei ghed 
appr oxi mat el y 110 t o 140 pounds,  f i ve f oot  ei ght  i n 
hei ght ,  woul d i t  be possi bl e f or  par t s  of  t hat  
per son' s head or  f ace,  okay,  t o f al l  i nt o t he wat er  
and r emai n i n t hat  posi t i on unassi st ed? 

[ DEFENSE COUNSEL] :  Obj ect i on [ as t o t he 
unassi st ed par t ] .  .  .  .  

 [ THE COURT] :  Yes,  sust ai ned.  

 [ THE PROSECUTOR] :  Havi ng- —r emovi ng t he unassi st ed 
par t  of  t hat  hypot het i cal ,  coul d you gi ve us an 
opi ni on t o a r easonabl e degr ee of  sci ent i f i c  cer t ai nt y 
whet her  t hat  coul d occur ? 

 [ MR.  BALLANCO] :  One coul d,  i f  one passed out  t hey 
coul d get  t hei r  f or ehead and nose under  wat er .  

 [ THE PROSECUTOR] :  Okay.  

 [ MR.  BALLANCO] :  Not  t hei r  mout h.  

 [ THE PROSECUTOR] :  Not  t hei r  mout h? 

 [ MR.  BALLANCO] :  Ri ght .  
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¶85 The pr osecut or  subsequent l y asked Bal l anco whet her  he 

had knowl edge of  " a s i ngl e case of  a per son wi t h [ ]  t hei r  f ace 

suspended i n t he wat er  of  a wat er  c l oset . "   Bal l anco r epl i ed,  

" None. "   However ,  Bal l anco di d t est i f y t hat  t her e ar e cases i n 

whi ch someone has dr owned i n a t oi l et .   He t est i f i ed:  

[ T] he t ypi cal  cases we have ar e smal l  chi l dr en,  babi es 
f al l i ng i n and dr owni ng.  

 .  .  .  .   

Wel l ,  i t  happens when t he bowl  i s not  pr oper l y 
pr ot ect ed.   And chi l dr en do st r ange t hi ngs.  .  .  .  They 
have a smal l  enough body t hat  t hey can f ul l y submer ge 
t hemsel ves.   They don' t  have t he shoul der  wi dt h t o 
bl ock t hem out .  .  .  .  

¶86 However ,  when Bal l anco was asked i f  he was awar e of  

any adul t  cases of  dr owni ng,  Bal l anco t est i f i ed t hat  he was not  

awar e of  any adul t  dr owni ng cases.   The pr osecut or  t hen asked 

Bal l anco i f  he was awar e of  any adul t  dr owni ng cases wher e f or ce 

was used.   Bal l anco r epl i ed,  " Yes. "   He t est i f i ed:  " [ w] el l ,  

unf or t unat el y,  t her e have been i nst ances of  somebody' s head 

bei ng hel d i nt o t he wat er  c l oset  and t hem dr owni ng. "   The 

pr osecut or  t hen i nqui r ed what  woul d be r equi r ed f or  someone t o 

dr own i n t hi s t oi l et  by use of  f or ce.   Bal l anco answer ed,  " i f  

you hel d t he head and put  enough f or ce behi nd,  and of  cour se you 

woul d have t o hol d i t  i n pl ace al l  t he way down i n t he wat er ,  

you can get  t he head compl et el y submer ged i n wat er  and t he nose 

and mout h compl et el y cover ed. "  ( Emphasi s added. )  

¶87 The pr osecut or  t hen asked Bal l anco,  t hr ough a ser i es 

of  quest i ons,  whet her  t hi s par t i cul ar  t oi l et  cont ai ned a devi ce 
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known as a " t r ap. "   Bal l anco r epl i ed t hat  t hi s t oi l et  does have 

a " t r ap"  and he expl ai ned:  

I f  you put  a mass i n t he bowl  or  i n any t r ap,  
what  happens i s t hat  you' r e exer t i ng a f or ce and wat er  
bei ng a f l ui d i t  wi l l  move on bot h s i des.   And once 
you put  a mass i n t her e t he wat er  wi l l  s t ar t  t o f l ow 
over  t he wei r  of  t he t r ap on t he opposi t e s i de.   And 
t hat  wi l l  i n ef f ect  l ower  t he wat er  l evel  i n t he t r ap 
when t he mass i s r emoved.  

The pr osecut or  t hen showed a cr i me scene phot o of  t he t oi l et  t o 

Bal l anco,  whi ch Bal l anco had al so v i ewed i n pr epar at i on f or  hi s 

t est i mony,  and t he pr osecut or  asked i f  t her e was anyt hi ng about  

t hi s " phot ogr aph i n r el at i on t o wat er  di spl acement . "   Bal l anco 

t est i f i ed:  

[ W] hat  I  not i ced i s,  i f  you l ook at  t hat  phot ogr aph,  
t her e i s a mar k i n t he wat er  or  on t he t ank on t he 
bowl ,  excuse me,  and i n t he back of  t he bowl .   That  
woul d i ndi cat e t he nor mal  wat er  l evel .   Because what  
happens i s t he wat er  l eaves t hat  i n an uncl ean bowl ,  
act ual l y st ar t s t o f or m a l i ne.   And most  peopl e 
under st and t hat  t hey exper i ence t hat  i n t hei r  l i f e.    

Um,  what  you see on t hi s bowl  i s t he wat er ,  
i t sel f ,  i n t he bowl  i s,  I  est i mat e,  appr oxi mat el y a 
quar t er  of  an i nch bel ow t hat  l evel .   So t he wat er  
l evel  had dr opped.  

Bal l anco t hen t est i f i ed t o a r easonabl e degr ee of  sci ent i f i c  

cer t ai nt y t hat  appr oxi mat el y  16 ounces of  wat er  had been 

di spl aced f r om t he t oi l et .  

¶88 Accor di ngl y,  r egar dl ess of  whet her  t he l aws of  physi cs 

wi l l  al l ow someone' s head t o r emai n i nsi de t he t oi l et  once 

unconsci ous,  a per son st i l l  coul d not  dr own i n a t oi l et  because 

t he t oi l et  desi gn pr ecl udes dr owni ng unl ess f or ce i s used.   I f  

Shai bani ' s cr edent i al s wer e di scr edi t ed at  t r i al ,  t he par t i es or  

t he cour t  coul d have asked t he j ur y t o di sr egar d hi s t est i mony 
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ent i r el y.   However ,  t he St at e st i l l  coul d have secur ed a 

convi ct i on,  i f  dr owni ng was i t s t heor y based upon Mr .  Bal l anco' s 

t est i mony and Dr .  Hunt i ngt on' s t est i mony.      

¶89 One coul d easi l y concl ude t hat  Shai bani ' s t est i mony 

r egar di ng f or ced dr owni ng was not  usef ul  at  al l ,  gi ven 

Bal l anco' s t est i mony t hat  t he t oi l et  bowl  desi gn pr event s 

dr owni ng absent  anot her  per son f or ci ng a v i ct i m' s f ace i nt o t he 

wat er .   However ,  i t  i s  Shai bani ' s t est i mony r egar di ng i nj ur y 

mechani sm anal ysi s t hat  pi cked apar t  t he cr edi bi l i t y  of  Pl ude' s 

st at ement  t o t he pol i ce and t he j ur y di d not  know t hat  Shai bani  

had l i ed t o t hem.   The r el evancy of  Shai bani ' s t est i mony most  

di r ect l y bear s on Pl ude' s cr edi bi l i t y ,  r at her  t han on t he t heor y 

of  convi ct i on,  and on t hat  scor e,  i t  i s  not  cumul at i ve.  

D.  Pr ecedent  gover ni ng a decei t f ul  exper t  

¶90 Whi l e mi sr epr esent i ng one' s cr edent i al s i s ext r emel y 

t r oubl i ng,  deci s i ons f r om appel l at e cour t s i n t hi s st at e and 

ot her s have not  aut omat i cal l y or der ed a new t r i al  upon t he 

di scover y t hat  an exper t  f al s i f i ed hi s or  her  cr edent i al s.   I f  

t hi s pr ecedent  i s t o change i n t hi s st at e,  we shoul d c l ear l y 

ar t i cul at e t he r ul e of  l aw.   I  poi nt  out  t hat  t hi s deci s i on may 

be vi ewed as cont r ar y t o pr ecedent  and coul d cr eat e conf usi on t o 

t he l ower  cour t s,  whi ch must  appl y t he anal ysi s.    

¶91 I  woul d di st i ngui sh t hi s case f r om ot her  Wi sconsi n 

pr ecedent  because Shai bani  was not  cal l ed t o t est i f y about  

evi dence t hat  est abl i shed an el ement  of  t he of f ense.   Rat her ,  he 

was cal l ed t o r ef ut e t he cr edi bi l i t y  of  t he st at ement s t hat  

Pl ude gave t o t he pol i ce.   How do we know t hat ?  The t heor y of  
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t he St at e' s case was based on whet her  Pl ude caused Genel l  t o 

over dose,  and t he def ense' s t heor y was t hat  she over dosed on her  

own;  t he f undament al  i ssue was not  whet her  she dr owned.   The 

f l ui d i n her  l ungs was appar ent l y never  even t est ed.   Why not ?  

Pr esumabl y,  i t  was not  t est ed because t he St at e' s t heor y was not  

t hat  she dr owned,  but  r at her ,  t hat  she was admi ni st er ed an 

over dose by Pl ude.   

¶92 The suf f i c i ency of  t he evi dence,  however ,  i s  not  

di scussed by t he maj or i t y.   The maj or i t y l eaves uncer t ai nt y as 

t o when a cour t  shoul d engage i n a newl y- di scover ed evi dence 

anal ysi s,  i nst ead of  a suf f i c i ency of  t he evi dence anal ysi s.   

When shoul d a cour t  under t ake t he anal ysi s of  Spr ost y?  We 

cannot  be sur e.   I nst ead,  t he maj or i t y r el i es on a newl y-

di scover ed evi dence t heor y,  as i t  r el at es t o a t heor y not  

advanced by t he par t i es.   Wi t hout  c l ear l y expl ai ni ng why,  and i n 

so doi ng,  i t  t r anscends Shai bani ' s t est i mony f r om t hat  whi ch 

r el at ed t o Pl ude' s cr edi bi l i t y ,  t o t hat  whi ch di ct at ed a f i ndi ng 

of  gui l t  by f or ced dr owni ng.   I f  t he maj or i t y concl udes t hat  

Shai bani ' s t est i mony r el at es t o an el ement  of  t he of f ense,  i t  

ought  t o al so di scuss suf f i c i ency of  t he evi dence.   To me,  i t  i s  

because Shai bani ' s t est i mony was a di r ect  at t ack of  Pl ude' s 

t r ut hf ul ness,  i n t hi s c i r cumst ant i al  case wher e cr edi bi l i t y  was 

cr i t i cal ,  t hat  t he suf f i c i ency of  t he evi dence anal ysi s does not  

save t he ver di ct .   Si mpl y st at ed,  unl i ke i n Spr ost y,  ot her  

suf f i c i ent  evi dence as t o t he el ement s of  t he of f ense do not  

r ei nst at e t he def endant ' s cr edi bi l i t y .    
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¶93 I n Spr ost y,  our  cour t  of  appeal s concl uded t hat  even 

t hough t he St at e' s exper t  had gi ven i naccur at e t est i mony 

r egar di ng hi s j ob t i t l es and t he l engt h of  t i me t hat  he hel d a 

par t i cul ar  j ob,  r ever sal  of  t he commi t ment  or der  was not  

r equi r ed.   I n r e Commi t ment  of  Spr ost y,  2001 WI  App 231,  ¶¶27-

33,  248 Wi s.  2d 480,  636 N. W. 2d 213.   The exper t  t est i f i ed about  

sexual l y v i ol ent  per sons and whet her  Spr ost y shoul d be pl aced on 

super vi sed r el ease.   I d. ,  ¶¶10,  28.   Spr ost y ar gued t hat  t he 

exper t :   

( 1)  l i ed about  hi s cr edent i al s,  whi ch was cont r ar y t o 
t he et hi cal  st andar ds of  t he Amer i can Psychol ogi cal  
Associ at i on,  and had been t er mi nat ed f r om hi s cur r ent  
posi t i on because of  i t ;  ( 2)  l i ed about  t he 
c i r cumst ances sur r oundi ng hi s t er mi nat i on f r om a 
f or mer  j ob;  ( 3)  al t er ed t wo Wi s.  St at .  ch.  980 
r eexami nat i on r epor t s ( unr el at ed t o Spr ost y)  wi t hout  
knowl edge of  t he or i gi nal  aut hor s;  and ( 4)  made an 
unaut hor i zed deposi t  of  st at e money.  

I d. ,  ¶31.    

¶94 Nonet hel ess,  t he cour t  of  appeal s concl uded t hat  t he 

exper t  was st i l l  qual i f i ed and t hat  hi s t est i mony was not  

i ncr edi bl e as a mat t er  of  l aw.   I d. ,  ¶32.   The cour t  r easoned 

t hat  t he mi sr epr esent at i ons di d not  under mi ne t he exper t ' s  basi c  

qual i f i cat i ons t o gi ve an exper t  opi ni on,  and mor eover ,  hi s 

opi ni on was cor r obor at ed by anot her  exper t .   I d.   Accor di ngl y,  

t he commi t ment  or der  was uphel d.   I n ot her  wor ds,  even t hough 

t he exper t ' s  cr edent i al s wer e i naccur at e,  t hat  was not  enough t o 

r equi r e a new t r i al  i n Spr ost y.  
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¶95 Si mi l ar l y,  i n Ri cco v.  Ri va,  t he cour t  of  appeal s 

concl uded t hat  even t hough t he exper t  mi sr epr esent ed hi s  

cr edent i al s,  hi s  t est i mony was not  i ncr edi bl e as a mat t er  of  

l aw.   Ri cco v.  Ri va,  2003 WI  App 182,  ¶¶13- 17,  266 Wi s.  2d 696,  

669 N. W. 2d 193.   The exper t  i mpr oper l y r ef er r ed t o hi msel f  as a 

" Mast er  Home I nspect or "  and t hat  he was a gr aduat e of  t he 

Mi l waukee School  of  Engi neer i ng.   I d. ,  ¶5.   The exper t  t est i mony 

was used t o est abl i sh t hat  t he homeowner s knew or  shoul d have 

known t hat  t her e was a def ect .   I d. ,  ¶7.   The cour t  st at ed,  

whi l e t he exper t ' s  " c l ai ms r egar di ng some of  hi s cr edent i al s ar e 

suspect  and l i kel y unt r ue, "  he was st i l l  a qual i f i ed exper t  

because he was a " ' l i censed home and bui l di ng i nspect or , '  who 

has ' i nspect ed t housands of  homes i n t he Mi l waukee ar ea, '  and [ ]  

he i s ' f ami l i ar  wi t h const r uct i on st andar ds,  bui l di ng def ect s,  

and pr obl ems r el at i ng t o home const r uct i on. ' "   I d. ,  ¶16.    

¶96 The cour t  of  appeal s concl uded t hat  " [ i ] f  t he mor e 

aggr avat ed conduct  i n Spr ost y  di d not  war r ant  st r i k i ng t he 

exper t  wi t ness' s  t est i mony,  i t  sur el y f ol l ows t hat  t he conduct  

i n t hi s case does not  war r ant  t hat  sanct i on. "   I d.   The cour t  of  

appeal s r easoned:   

We shar e t he t r i al  cour t ' s  concer ns about  
[ exper t ]  Want z pl ayi ng f ast  and l oose wi t h hi s  
qual i f i cat i ons.   But  we par t  ways wi t h t he t r i al  cour t  
on i t s hol di ng t hat  Want z ' s speci ous cl ai ms about  hi s 
cr edent i al s r ender  hi s t est i mony i ncr edi bl e as a 
mat t er  of  l aw.   I n or der  t o make t hat  st at ement ,  we 
woul d have t o hol d t hat  Want z ' s t est i mony woul d be i n 
conf l i c t  wi t h t he uni f or m cour se of  nat ur e or  wi t h 
f ul l y  est abl i shed or  conceded f act s.   Want z ' s i nf l at ed 
est i mat i on of  hi msel f  and hi s cr edent i al s,  whi l e 
obnoxi ous t o us,  does not  sat i sf y t hi s t est .   The 
wei ght  and cr edi bi l i t y  t o be gi ven t o t he opi ni ons of  
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exper t  wi t nesses ar e uni quel y wi t hi n t he pr ovi nce of  
t he f act  f i nder .  Her e,  as i n Spr ost y,  Want z ' s 
mi sl eadi ng t est i mony as t o cer t ai n of  hi s 
qual i f i cat i ons does not  r ender  hi s opi ni on as t o 
def ect s i n t he Ri ccos'  pr oper t y i ncr edi bl e as a mat t er  
of  l aw.   

I d. ,  ¶17 ( c i t at i ons omi t t ed) .   Agai n,  despi t e an exper t  maki ng 

unt r ue r epr esent at i ons as t o hi s qual i f i cat i ons,  t he cour t  of  

appeal s di d not  r ever se.    
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¶97 Pr ecedent  out si de of  Wi sconsi n has been consi st ent  

wi t h Spr ost y and Ri cco. 18  Accor di ngl y,  appel l at e cour t s i n t hi s  

                                                 
18 St at e v.  Gl ouser ,  226 N. W. 2d 328,  331- 32 ( Neb.  1975)  

( concl udi ng t hat  t he newl y di scover ed evi dence t hat  t he exper t  
l i ed about  hi s degr ee and t r ai ni ng was not  suf f i c i ent  t o 
est abl i sh t hat  a di f f er ent  r esul t  woul d have occur r ed i f  t he 
exper t  coul d have been di scr edi t ed;  t he exper t  was st i l l  a 
qual i f i ed exper t ) ;  St evenson v.  St at e,  473 A. 2d 450,  451,  453 
( Md.  1984)  ( concl udi ng t hat  even t hough newl y di scover ed 
evi dence est abl i shed t hat  t he exper t  l i ed about  gr aduat i ng f r om 
t he I l l i noi s School  of  Technol ogy,  hi s f al se t est i mony was not  
mat er i al  t o t he out come of  t he case because t he evi dence of  
gui l t  was over whel mi ng and t hus t he convi ct i on was uphel d) ;  
Peopl e v.  Yol i ,  541 N. Y. S. 2d 609 ( A. D. 2d 1989)  ( concl udi ng t hat  
even t hough newl y di scover ed evi dence est abl i shed t hat  t he 
exper t  l i ed about  hi s cr edent i al s i n ot her  t r i al s,  a new t r i al  
was not  war r ant ed because t he t est i mony was cumul at i ve,  woul d 
have onl y i mpeached t he cr edi bi l i t y  of  t he wi t ness,  and he di d 
not  f al s i f y hi s cr edent i al s i n t hi s case) ;  Peopl e v.  I r v i n,  580 
N. Y. S. 2d 388,  389- 90 ( A. D. 2d 1992)  ( concl udi ng t hat  no r eason t o 
vacat e j udgment  even t hough t he exper t ,  who l i nked t he sal i va 
and semen t o t he def endant ,  l i ed about  hi s educat i onal  
backgr ound;  t her e was over whel mi ng evi dence of  t he def endant ' s 
gui l t  and t he f or ensi c evi dence was mer el y cumul at i ve and 
i nconsequent i al ) ;  Cor r el l  v.  St at e,  698 So.  2d 522,  525 ( Fl a.  
1997)  ( newl y di scover ed evi dence t hat  bl ood spat t er  exper t  
mi sst at ed her  cr edent i al s was pur el y col l at er al  because even i f  
her  cr edent i al s wer e di mi ni shed,  she st i l l  woul d have qual i f i ed 
as an exper t ) ;  Peopl e v.  Dr ake,  684 N. Y. S. 2d 102 ( A. D. 4t h 1998)  
( concl udi ng t hat  even t hough newl y di scover ed evi dence 
est abl i shed t hat  t he exper t  l i ed about  hi s cr edent i al s,  t her e i s 
no r easonabl e pr obabi l i t y  t hat  t he ver di ct  woul d have been 
di f f er ent  had t he evi dence been avai l abl e t o t he def endant  and 
used t o i mpeach t he exper t ) ;  Howar d v.  St at e,  945 So.  2d 326,  
370- 71 ( Mi ss.  2006)  ( concl udi ng no r easonabl e l i kel i hood t hat  
t he f al se st at ement s made by t he exper t  af f ect ed t he j udgment  of  
t he j ur y because t he st at ement s concer ned t he exper t ' s  
backgr ound and compet ence as an exper t  and wer e not  t o hi s 
ul t i mat e concl usi ons t hat  t he def endant ' s dent al  mol ds mat ched 
t he bi t e mar ks on t he vi ct i m) ;  Uni t ed St at es v.  Pr i ce,  357 
F.  Supp.  2d 63,  68- 69 ( D. D. C.  2004)  ( concl udi ng t hat  even t hough 
t he det ect i ve l i ed when st at ed he was a boar d cer t i f i ed 
phar maci st ,  t he § 2255 mot i on was deni ed because hi s t est i mony 
was based on hi s exper i ence wi t h t he st r eet  nar cot i cs t r ade 
r at her  t han exper i ence pot ent i al l y  gai ned as a phar maci st ) .  
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st at e and ot her s,  as wel l  as f eder al  cour t s,  have not  

aut omat i cal l y r ever sed convi ct i ons or  or der s because an exper t  

wi t ness mi sr epr esent s hi s or  her  cr edent i al s,  especi al l y when 

t he exper t ' s  t est i mony i s cor r obor at ed by ot her  evi dence.   I f  

t hi s pr ecedent  i s t o change,  t hi s cour t  shoul d c l ear l y 

ar t i cul at e t he new r ul e of  l aw.  

E.  Ci r cui t  cour t ' s  r ol e i n eval uat i ng exper t  t est i mony 

¶98 The maj or i t y ' s deci s i on t oday may seem t o cal l  i nt o 

quest i on t he c i r cui t  cour t ' s  r ol e i n eval uat i ng exper t  

t est i mony.   The maj or i t y opi ni on essent i al l y  concl udes t hat  

Shai bani  cannot  be deemed an exper t ——despi t e t he f act  t hat  t he 

c i r cui t  cour t  deci ded t hat  he st i l l  was an exper t .   I n t hi s 

st at e,  c i r cui t  cour t  j udges have al ways been vest ed wi t h gr eat  

di scr et i on i n det er mi ni ng t he admi ssi bi l i t y  of  exper t  

t est i mony. 19  I f  we ar e adopt i ng a st andar d mor e consi st ent  wi t h 

Dauber t , 20 whi ch f ocuses on t he r el i abi l i t y  of  an exper t ,  i nst ead 

of  t he c i r cui t  cour t ' s  gat ekeeper  f unct i on i n det er mi ni ng 

r el evancy,  we shoul d so speci f i cal l y st at e.   I  wr i t e t o poi nt  

out  t hat  t he maj or i t y ' s deci s i on may appear  t o di mi ni sh a 

c i r cui t  cour t  j udge' s di scr et i onar y aut hor i t y t o deci de t he 

admi ssi bi l i t y  of  exper t  t est i mony.     

                                                 
19 For  a t hor ough t r eat ment  of  exper t  t est i mony i n t he st at e 

of  Wi sconsi n and a consi der at i on of  t he Dauber t  st andar d,  see 7 
Dani el  D.  Bl i nka,  Wi sconsi n Evi dence §§ 702. 1- 702. 4 ( West  Supp.  
2007) ;  i d.  at  § 702. 3 ( di scussi ng t he Dauber t  st andar d) ;  see 
al so Dani el  D.  Bl i nka,  Exper t  Test i mony and t he Rel evancy Rul e 
i n t he Age of  Dauber t ,  90 Mar q.  L.  Rev.  173 ( 2006) .  

20 Dauber t  v.  Mer r el l  Dow Phar ms. ,  I nc. ,  509 U. S.  579,  
( 1993) .  
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I I I .  CONCLUSI ON 

¶99 An exper t  who mi sr epr esent s hi s or  her  cr edent i al s i s 

r epr ehensi bl e,  and I  do not  condone such behavi or .   Thi s concer n 

i s par t i cul ar l y val i d when t hat  exper t ' s  pur pose i s t o def eat  

t he cr edi bi l i t y  of  a def endant  i n a c i r cumst ant i al  case wher ei n 

cr edi bi l i t y  i s  cr i t i cal .   I f  Shai bani  had not  l i ed,  t hi s case 

woul d not  be on r evi ew at  t he supr eme cour t  and j ust i ce woul d 

not  be del ayed or  deni ed.   Her e,  t he maj or i t y poi nt s out  t hat  

Pl ude may not  have r ecei ved a f ai r  t r i al  because a cr i t i cal  

wi t ness l i ed.   I  am not  so convi nced t hat  t hi s wi t ness was 

cr i t i cal  t o any el ement  of  t he of f ense,  but  once he was 

i nt r oduced as a wi t ness t o at t ack Pl ude' s cr edi bi l i t y ,  hi s l i es 

became cr i t i cal .    

¶100 Fai r ness i s f undament al  t o our  syst em of  j ust i ce.   

Whi l e I  concur  wi t h t hi s cour t ' s  r esul t ,  I  do so poi nt i ng out  

t hat  t hi s deci s i on pot ent i al l y  conf l i c t s wi t h pr ecedent  and 

l ongst andi ng j ur i spr udence.   I  do not  concl ude t hat  t he c i r cui t  

cour t  er r oneousl y exer ci sed i t s di scr et i on;  r at her ,  i t  appl i ed 

t he l aw t o t he known f act s and t he ar gument s.   I  am concer ned 

t hat  t he maj or i t y deci s i on convol ut es t he di st i nct i on bet ween an 

exper t  who t est i f i es about  an el ement  of  t he of f ense ver sus an 

exper t  who i s cal l ed t o r ef ut e t he def endant ' s cr edi bi l i t y .   The 

deci s i on t oday does not  pr ovi de cl ear  di r ect i on as t o how a 

cour t  shoul d anal yze t hi s i ssue i n t he f ut ur e.   Cl ear l y t he 

mi sr epr esent at i on of  an exper t ' s  cr edent i al s i s ext r emel y 

t r oubl i ng,  but  deci s i ons f r om appel l at e cour t s i n t hi s st at e and 

ot her s have not  aut omat i cal l y r ever sed a convi ct i on upon t he 
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di scover y t hat  an exper t  f al s i f i ed hi s or  her  cr edent i al s——even 

i f  t hat  wi t ness was i mpor t ant  t o t he t r i al  and especi al l y when 

t hat  t est i mony i s cor r obor at ed by ot her  evi dence.    

¶101 Whi l e I  j oi n i n t he deci s i on t oday because of  t he 

egr egi ous behavi or  of  t hi s exper t ,  who was di r ect l y cal l ed t o 

r ebut  t he cr edi bi l i t y  of  t he def endant ,  I  poi nt  out  t hat  t he 

maj or i t y opi ni on may cr eat e uncer t ai nt y i n i t s appl i cat i on.    

¶102 Accor di ngl y,  I  r espect f ul l y concur .  
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